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FOR BOARD ACTION
APRIL 28, 2022

2600 Tenth Street

Appeal of Zoning Officer’s Decision to approve Administrative Use Permit
#ZP2019-0090 to change the use of four existing tenant spaces on the first
and second floors, totaling 20,367 square feet, from media production to a
research and development use.

At the January 13, 2022 Zoning Adjustments Board (ZAB) meeting, staff presented the proposed project and
appeal response, followed by the appellant’s and applicant’s presentations. After the ZAB heard public comment
and discussed the project, ZAB requested a legal opinion from the City Attorney’s office on whether the existing
use is Media Production or Art/Craft Studio, a protected use under certain circumstances, and continued the item
to a date uncertain.

On March 25, 2022, the City Attorney’s office provided a confidential memo to the ZAB of their analysis of staff’s
categorization of the existing use and applicability of the protected use provisions in Title 23 of the Berkeley
Municipal Code. The item was placed back on the ZAB calendar for the April 28, 2022 hearing.

Staff’s recommendation to the ZAB to APPROVE Administrative Use Permit #ZP2019-0090 pursuant to
Section 23B.28.060.C.1 and subject to the Findings and Conditions attached to the staff report dated January 13,
2022 (see Attachment 1) and DISMISS the Appeal remains unchanged.

Attachments:
1. Staff Report with attachments, dated January 13, 2022
2. Communication to ZAB members from ZAB Secretary, dated April 6, 2022

Staff Planner: Samantha Updegrave, Zoning Officer, supdegrave@cityofberkeley.info, (510) 981-7414

1947 Center Street, Berkeley, CA 94704 Tel: 510.981.7410 TDD: 510.981.7474 Fax: 510.981.7420
E-mail : zab@cityofberkeley.info
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FOR BOARD ACTION
JANUARY 13, 2022

2600 Tenth Street

Appeal of Zoning Officer’s Decision to approve Administrative Use Permit
#ZP2019-0090 to change the use of four existing tenant spaces on the first
and second floors, totaling 20,367 square feet, from media production to a
research and development use.

I. Background

A. Land Use Designations:
e General Plan: M — Manufacturing
e Zoning: MU-LI — Mixed-Use Light Industrial District

B. Zoning Permit Required:
o Administrative Use Permit pursuant to Berkeley Municipal Code (BMC) Section
23E.80.030.A to establish a research and development use.

C. CEQA Recommendation: ltis staff's recommendation that the project is categorically
exempt pursuant to Section 15301 of the CEQA Guidelines (“Existing Facilities”). The
determination is made by ZAB.

D. Parties Involved:
o Applicant/Owner: Chris Barlow, Wareham Development, 1120 Nye Street, Suite
400 San Rafael
o Appellants: Alex and Sae Wilmer, Wilmer Sound, 2600 Tenth Street, Suite 101C,
Berkeley

1947 Center Street, Second Floor, Berkeley, CA 94704 Tel: 510.981.7410 TDD: 510.981.7474 Fax: 510.981.7420
E-mail: zab@ci.berkeley.ca.us
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Figure 1: Vicinity Map
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Figure 2 : Site Plan
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Figure 4 : Second Floo
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Table 1: Land Use Information

General Plan

Location Existing Use Zoning District Designation
. Office and Media Production,
Subject Property Child Care MU-LI
Light Manufacturing and (Mixed-Use Light Industrial)
North
Warehouse M
. Light Industrial and Commercial Mixed-Use Residential Manufacturin
Surrour)dlng South Uses, various (MU-R) ( 9
Properties West Berkeley Commercial
East Medical Office (Kaiser) estbe y
(C-w)
West | Offices, Media Production MU-LI

Table 2. Special Characteristics

Affordable Housing Fee for
qualifying non-residential
projects

(Per Resolution 66,617-N.S.)

o Applies to :
Characteristic Project? Explanation
Affordable Child Care Fee for
qualifying non-residential
projects These fees only apply to net additional, newly constructed
(Per Resolution 66,618-N.S.) No gross floor area over 7,500 sq. ft. The project is a change

of use of existing gross floor area. No new gross floor area
would be constructed. Therefore, the fees do not apply.
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Qﬁgﬁg:igﬁ;ﬁmgr'r.g'ggt'ons No The project is not a residential housing project. Therefore,
9 proj the fee does not apply.
(Per BMC 22.20.065)
Alcohol Sales/Service No The project does not propose any alcohol sales or service.
Coast Live Oaks No There are no existing oak trees on the site.
Creeks No No creek or culvert, as defined by BMC Chapter 17.08,
(Per BMC Section 17.08.045) exists on or within 30’ of the site.
Density Bonus No The project is not a residential housing project.
Natural Gas Prohibition : -
(Per BMC 12.80.020) No The project would not construct a new building.
S The project does not propose the demolition or substantial
Historic Resources No . -
alteration of a building over 40 years old.
The project is not a “housing development project,” as the
Housing Accountability Act No building does not contain dwelling units and no additional
(Govt. Code 65589.5(j)) units would be created. Therefore, the HAA findings do not
apply to this project.
. . The project is not a project that is: all residential; a mixed-
I—;gggcl)ng Crisis Act of 2019 No use project with at least two-thirds of the square-footage
( ) residential; or for transitional or supportive housing.
Rent Controlled Units No The existing building contains non-residential uses, and
(Per BMC Chapter 13.76) thus not subject to the Rent Control Ordinance.
(R;s:;j)ential Preferred Parking No The project site is not located in a zone of the Residential
(Per BMC Chapter 14.72) Preferred Parking program.
The project site is located in an area susceptible to
Seismic H ds Mapoing Act liquefaction as defined by the State Seismic Hazards
(P?elrssrgt(; Hgi?gs fﬂa aiﬁpfc% ¢ No Mapping Act (SHMA). However, the project is a change of
pping use. Thus, the project is not subject to additional review to
comply with the Act.
The project site is located in the City’s Environmental
Soil/Groundwater Contamination No Management Area; however, the project is a change of
use and is not subject to additional review.
The project site is one block west of the San Pablo
Avenue transit corridor, and is approximately 1 mile
Transit and Bicvcle Access Yes southeast of the Berkeley Amtrak station. The site is
y adjacent to the bike boulevard on Ninth Street and the
bikeway on Parker Street, which connect to transitways
with access to the greater region.
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Table 3: Project Chronology

Date Action

May 17, 2019 Application submitted

June 7, 2019 Application deemed incomplete

December 18, 2020 Applicant requested to place application on hold
August 25, 2021 Revised application materials submitted
September 22, 2021 Application deemed complete

October 13, 2021 Notice of Administrative Decision issued
— |
October 28, 2021 Appeal received

December 22, 2021 Public hearing notices mailed/posted
January 13, 2022 ZAB hearing

Table 4. Development Standards

Standard Proposed/ :
: . Permitted/
BMC Sections 23E.80.070-080 Existing Approved by .
; . Required
Zoning Officer
Lot Area (sq. ft.) 115,095 No Change N/A
Gross Floor Area (sq. ft.) 117,316 No Change 230,190 max.
Floor Area Ratio 1.12 No Change 2 max.
Average (ft.) 51 No Change 45 max.
Building .
Height Maximum (ft.) 90 No Change 45 max.
Stories 7 No Change 3 max.
Front 235 No Change N/A
Building Rear 0 No Change N/A
Setbacks (ft.) | Left Side 0 No Change N/A
Right Side 0 No Change N/A
Lot Coverage (%) 35 No Change N/A
Automobile Parking 105 No Change 78 min.

ll. Project Setting

A. Neighborhood/Area Description: The subject site is located on the south side of
Parker Street, between Tenth Street and Ninth Street in West Berkeley. The
surrounding area contains a mixture of uses, including the recently constructed Kaiser
Medical offices to the east, light manufacturing and warehousing to the north, offices
to the west, and a parking lot serving the subject property directly south, with additional
industrial and office uses further south across Carleton Street (see Figure 1: Vicinity
Map).

B. Site Conditions: The project site is rectangular, consisting of the one-block area
bounded by Park Street to the north, Tenth Street to the east, Carleton Street to the
south, and Ninth Street to the west. The parcel is currently developed with two
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buildings totaling 117,316 square feet: the two-story structure formerly occupied by
the Saul Zaentz Media Center, and a seven-story building for media production and
office uses, as well as a child care center serving both on-site employees and Pixar
employees, many of whom live in Berkeley. Uses on the site are served by a 105-
space surface parking lot with vehicular access from Ninth and Tenth Streets. Both
buildings have pedestrian access via an interior landscaped plaza (see Figure 2: Site
Plan). The current uses at the site conform to the zoning ordinance; however, the
seven-story building, constructed in 1980, is non-conforming for height.

lll. Project Description

The project approved by the Zoning Officer would change the use of four existing tenant
spaces on the first and second floors, totaling 20,367 square feet, from media production
to research and development. Suite numbers 103, 110, and 250 are located in the two-
story portion of the building and Suite 201 is located in the seven-story portion of the
existing building (See Figures 3 and 4, Floor Plans).

IV. Community Discussion

A. Neighbor/Community Concerns: Prior to submitting the application, the applicant
installed a yellow poster at the site. Staff received communications from a current
tenant and one other interested party inquiring about whether the existing space was
a ‘protected use’ under BMC Section 23E.80.040. Staff determined that the existing
media production use does not meet the definition of any protected use listed in
Section 23E.80.040 of the Zoning Ordinance (see Section V.D below). On June 14,
2021, Staff posted the Notice of Administrative Decision at the site and two nearby
locations, and sent notices to abutting and confronting property owners and occupants
and to interested neighborhood groups. The appellants emailed Staff with questions
and concerns and staff provided responses.

B. Zoning Officer’s Decision to Approve: The Zoning Officer determined that the
proposed project, which would convert four existing media production tenant spaces
totaling 20,367 square feet to research and development, with no changes to the
exterior of the building, nor added square footage, would not be detrimental to those
living and working in the neighborhood because it would be at a location that is
planned for mixed-use light industrial development. The project would conform to the
applicable provisions of BMC Section 23E.80.070-080, and would not create
additional floor area or alterations that would result in detrimental air, views, light, or
privacy impacts.

The Zoning Officer also determined, under BMC Section 23E.80.090.B, that the
project would be consistent with, and supports implementation of, relevant purposes
of the Mixed-Use Light Industrial (MU-LI) District. Specifically, that the project would
support the development of a mixed-use light industrial area for a range of
compatible uses, encourage the creation and continuation of well-paid jobs which do
not require advanced degrees, and will provide a location for research and
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development while not interfering with light manufacturing uses or the light
manufacturing building stock.

The Zoning Officer also determined that the change of use would be consistent with
the West Berkeley Plan in that it would provide additional research and development
space, keeping with the land use mix set forth in the Plan, and allowing for continued
attraction of new and growth of existing business while maintaining the existing
character of the area. This area of Berkeley is characterized by commercial and light
industrial activity in close proximity to San Pablo Avenue, easily accessible for
employees and patrons by public transportation or automobile. As such, the
proposed research and development use would be consistent with surrounding
development and contribute to the vitality of West Berkeley’s neighborhood, and
would not induce a change of use in other areas of West Berkeley where
manufacturing and warehousing uses occur.

The Zoning Officer also determined that no additional performance standards are
applicable to this project. The existing media production use conforms to the parking
requirements in the District, and the project would not result in the creation of new
floor area. Therefore, the project would not exceed the amount and intensity of use
that can be served by available traffic capacity and parking supply. (see Attachment
1).

The appeal of the administrative decision was filed on October 28, 2021 by the
tenant in Suite 101C. The appellant submitted an amended appeal on November 3,
2021 with 17 additional signatures of tenants occupying space used for media
production within the building (see Attachment 3).

C. Public Notice: On November 6, 2021, Staff notified the applicant and appellant that
the public hearing date had been tentatively scheduled for January 13, 2022. On
December 22, 2021, the City mailed public hearing notices to all adjacent property
owners and occupants within 300 feet of the subject property, and to interested
neighborhood organizations. Staff also posted the Notice of Public Hearing at two
locations within the immediate vicinity of the subject site. At the time of this writing,
Staff has not received any communications regarding this project.

V. Appeal Issues and Analysis

The issues raised in the appellants’ letter and staff’s responses are as follows. For the
sake of brevity, the appeal issues are not re-stated in their entirety. Please refer to the
appeal letter (Attachment 3) for the full text.

A. Appeal Issue — The appellants believe that the application should be denied in order
to maintain the existing use of the tenant spaces for media production. The appellants
contend that media production should be a protected use because it promotes a
culture of artists in Berkeley, and as such, the applicant should maintain the existing
use at this location in support of that goal. (Attachment 3, page 2, paragraph 4).

File: G:\\LANDUSE\Projects by Address\Tenth\2600\PLN2021-0057\DOCUMENT FINALS\2022-01-13_ZAB_Staff Report_2600 Tenth.docx
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The appellants also express their belief that the subject building is uniquely zoned and
built for media production, that it provides a unique opportunity for artists to produce
content at the highest possible caliber, and that the change of use would result in the
gradual death of exceptional, internationally recognized art coming from Berkeley.
(Attachment 3, page 2, paragraph 2).

Staff Response: The existing building contains several tenant spaces that are currently
used for media production and office, which are allowable uses in the MU-LI District.
The following uses are considered ‘protected’ in the District (see BMC Section

23E.80.040):
Category 1 Art/Craft Studio
Category 2 Art Galleries, ancillary to Ar/Craft Studios and when located in the same building

Child Care Facility

Family Daycare Home

Fine arts performance, instruction and rehearsal studios (dance, music. theater)
Theaters, Stage Performance, but excluding Motion Picture Theaters

Media production and office uses allowed in the zone but are not included in the list of
‘protected’ uses, therefore the special provisions related to changes of use from a
protected use to any other use do not apply to this project. A change of use from media
production to research and development is allowed subject to approval of an AUP, and
the Zoning Officer has determined that the change of use meets the required findings
under the Zoning Ordinance, including consistency with the purposes of the District
and general non-detriment (see Section IV.B above).

The Zoning Officer and other decision makers, such as the ZAB or City Council, must
base the decision to approve or deny a project on the required findings in the Berkeley
Municipal Code, in this instance, BMC Sections 23B.28.050.A and 23E.80.090.B. A
project cannot be denied or approved based on speculation, unsubstantiated opinions,
or the level of support or opposition of various parties regarding its potential economic
or social impacts.

B. Other Issues Raised in Appeal Letter:

1. The appellants list six observations about the applicant’s actions as the owner of
the property and landlord of the tenants. These observations include increases
In common area maintenance fees and commencement of interior demolition and
construction work without prior notice, lack of responsiveness, and leasing space
to a tenant without the proper zoning approval. (Attachment 3, page 1, paragraph
1, 2 and bulleted list).

2. The appellants contend that, because they are completely surrounded by space
that is part of the change of use, their space will also be rezoned and occupied
by Bayer when their lease expires. (Attachment 3, page 2, paragraph 3).

Staff Response: The observations listed in the appeal letter do not address the findings
made by the Zoning Officer regarding the proposed project, and are extraneous,
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private tenant-landlord matters. Regarding the observation that the applicant informed
the appellant of demolition work that would occur in an adjacent tenant space prior to
issuance of the AUP, Staff has referred the appellant to Code Enforcement in the event
that work was being conducted without the proper permits. As of this writing, Staff is
not aware of any violations that have occurred related to this observation. Regarding
the observation that the applicant has been leasing space approved as media
production to a tenant operating a general office use without the proper approvals,
these observations are unrelated to the findings, and Staff is following up on the
matter.

The appellant’s current tenant space (101C) is not within the scope of this application.
A lease negotiation between a tenant and landlord is a private matter outside the
purview of the Zoning Officer or other decision makers, such as the ZAB or City
Council. In the event that the applicant submits a new application to change the use
of the tenant space currently occupied by the appellant, the proposed change of use
would be subject to the provisions of the Zoning Ordinance.

VIl. Recommendation

Because of the project’s consistency with the Zoning Ordinance and General Plan, and
minimal impact on surrounding properties, staff recommends that the Zoning Adjustments
Board: APPROVE Administrative Use Permit #ZP2019-0090 pursuant to Section
23B.28.060.C.1 and subject to the attached Findings and Conditions (see Attachment 1)
and DISMISS the Appeal.

Attachments:

1. Findings and Conditions, #ZP2019-0090, October 13, 2021
2. Project Plans, received August 25, 2021

3. Letter of Appeal, received October 28, 2021

4. Notice of Public Hearing

Staff Planner: Ashley James, ajames@cityofberkeley.info, (510) 981-7458
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2600 Tenth Street

Administrative Use Permit #ZP2019-0090

To change the use of four existing tenant spaces on the first and second floors,
totaling 20,367 square feet, from media production to a research and development
use.

ZONING OFFICER DECISION: The Zoning Officer of the City of Berkeley has APPROVED, pursuant to
Zoning Ordinance Section 23B.28.050 and subject to the attached findings and conditions (attachment
1), and based on the attached approved plans (attachment 2), an Administrative Use Permit pursuant to:

e Administrative Use Permit pursuant to Berkeley Municipal Code (BMC) Section 23E.80.030.A
to establish a research and development use.

DATE NOTICE IS ISSUED: October 13, 2021
APPEAL PERIOD: October 14, 2021 to November 3, 2021

ATTACHMENTS:

1. Findings and Conditions
2. Project Plans, dated received August 13, 2021

FOR FURTHER INFORMATION:

All application materials for this project are available online at: http://www.cityofberkeley.info/zoningapplications
and at the Permit Service Center, Third Floor, at 1947 Center Street, between 8:30 AM to 4 PM Monday,
Wednesday - Friday & 8:30 AM to 2:30 PM Tuesday (closed 2" Friday of every month). Questions about
the project should be directed to the project planner, Ashley James, at (510) 981-7458 or
AJames@cityofberkeley.info.

PUBLIC NOTICE, PURSUANT TO SECTION 23B.28.040 B&C OF THE BERKELEY MUNICIPAL CODE:
This Notice of Administrative Decision was:

1.
2.

3.

4.

Forwarded to the Zoning Adjustments Board and sent to the Main Library;

Posted at three visible locations in the vicinity of the subject property and at a bulletin board at the Zoning
counter.

Mailed to neighborhood and community organizations for which the project falls within their expressed area
of interest, as set forth in Section 23B.24.060;

Mailed to owners and residents of properties abutting and confronting the subject property -or- when for a
major residential additions in the R-1(H) District, or any project within the C-T District, to property owners
and residents in a 300 foot radius.

The validity of the proceedings, however, shall not be affected by the failure of any such property owner,
occupant or neighborhood or community organization to receive such mailed notice.

1947 Center Street, 2" Floor, Berkeley, CA 94704 Tel: 510.981.7410 TDD: 510.981.6903 Fax: 510.981.7420
E-mail: planning@ci.berkeley.ca.us
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2600 TENTH STREET NOTICE OF ADMINISTRATIVE DECISION
Page 2 of 2 Administrative Use Permit #2P2019-0090

TO APPEAL THIS DECISION, PURSUANT TO SECTION 23B.28.060 OF THE BERKELEY MUNICIPAL CODE:

To appeal this decision, you must:
1. Submit a letter clearly and concisely setting forth the grounds for the appeal, along with the required fee

(see below) to the Zoning Officer, at the Permit Service Center, 1947 Center Street, 3rd Floor, Berkeley.

2. The appeal and required fee (see below) must be received prior to 4:00 p.m. on the last day of the appeal
period shown above (if the close of the appeal period falls on a weekend or holiday, then the appeal period
expires the following business day).

3. Submit the required fee to the Permit Service Center (see above; checks and money orders must be
payable to ‘City of Berkeley’):

a. The basic fee for appeals of a Zoning Officer decision to the Zoning Adjustments Board is $200. This
fee may be reduced to $75 if the appeal is signed by persons who lease or own at least 35 percent of
the parcels or dwelling units within 300 feet of the project site, or at least 20 such persons (not including
dependent children), whichever is less.

b. The fee for appeals of affordable housing projects (defined as projects which provide 50 percent or
more affordable units for households earning 80% or less of Area Median Income) is $500, which may
not be reduced.

c. The fee for all appeals by Applicants is $2500.

If an appeal is filed, the Zoning Officer shall set the matter for consideration by the Zoning Adjustments Board.

An appeal stays the issuance and exercise of the AUP until a decision is rendered or the appeal is withdrawn.

If no appeal is received, the permit will be issued on the first business day following expiration of the appeal

period, and the project may proceed at that time.

NOTICE CONCERNING YOUR LEGAL RIGHTS:

If you object to this decision, the following requirements and restrictions apply:

1. If you challenge this decision in court, you may be limited to raising only those issues you or someone else
raised in an appeal of the decision.

2. You must appeal to the Zoning Adjustments Board within twenty (20) days after the Notice of Decision of
the action of the Zoning Officer is mailed. It is your obligation to notify the Land Use Planning Division in
writing of your desire to receive a Notice of Decision when it is completed.

3. Pursuant to Code of Civil Procedure Section 1094.6(b) and Government Code Section 65009(c)(1), no
lawsuit challenging a City decision, as defined by Code of Civil Procedure Section 1094.6(e), regarding a
use permit, variance or other permit may be filed more than ninety (90) days after the date the decision
becomes final, as defined in Code of Civil Procedure Section 1094.6(b). Any lawsuit not filed within that
ninety (90) day period will be barred.

4. Pursuant to Government Code Section 66020(d)(1), notice is hereby given to the applicant that the 90-day
protest period for any fees, dedications, reservations, or other exactions included in any permit approval
begins upon final action by the City, and that any challenge must be filed within this 90-day period.

5. If you believe that this decision or any condition attached to it denies you any reasonable economic use of
the subject property, was not sufficiently related to a legitimate public purpose, was not sufficiently
proportional to any impact of the project, or for any other reason constitutes a “taking” of property for public
use without just compensation under the California or United States Constitutions, your appeal of this
decision must including the following information:

A. That this belief is a basis of your appeal.

B. Why you believe that the decision or condition constitutes a "taking" of property as set forth above.

C. All evidence and argument in support of your belief that the decision or condition constitutes a “taking”
as set forth above.

If you do not do so, you will waive any legal right to claim that your property has been taken, both before

the City and in court.

g:\landuse\projects by address\tenth\2600\zp2019-0090\document finals\2021-10-13_aupost__2600 tenth.docx



ATTACHMENT 1
ZAB 04-28-2022
Page 13 of 48

ATTACHMENT 1

FINDINGS AND CONDITIONS

OCTOBER 13, 2021
2600 Tenth Street

Administrative Use Permit #ZP2019-0090

To change the use of four existing tenant spaces on the first and second
floors, totaling 20,367 square feet, from media production to aresearch and
development use.

PERMITS REQUIRED

e Administrative Use Permit pursuant to Berkeley Municipal Code (BMC) Section
23E.80.030.A to establish a research and development use.

CEQA FINDINGS

1. The project is categorically exempt from the provisions of the California Environmental
Quality Act (CEQA, Public Resources Code 821000, et seq. and California Code of
Regulations, 815000, et seq.) pursuant to Section 15301 of the CEQA Guidelines (“Existing
Facilities). Furthermore, none of the exceptions in CEQA Guidelines Section 15300.2 apply,
as follows: (a) the site is not located in an environmentally sensitive area, (b) there are no
cumulative impacts, (c) there are no significant effects, (d) the project is not located near a
scenic highway, (e) the project site is not located on a hazardous waste site pursuant to
Government Code Section 65962.5, and (f) the project would not affect any historical
resource.

FINDINGS FOR APPROVAL

2. As required by Section 23B.28.050.A of the Zoning Ordinance, the project, under the
circumstances of this particular case existing at the time at which the application is granted,
would not be detrimental to the health, safety, peace, morals, comfort, and general welfare
of the persons residing or working in the neighborhood of such proposed use or be
detrimental or injurious to property and improvements of the adjacent properties, the
surrounding area or neighborhood, or to the general welfare of the City because:

e Suite numbers 103, 110, and 250 are located in the two-story portion of the building and
suite 201 is located in the seven-story portion of the existing building.

e The proposed project is a change of use that will create a research and development
use in the MU-LI (Mixed Use-Light Industrial) District at a location that is planned for
mixed-use light industrial development. The project will convert four existing media
production tenant spaces totaling 20,367 square feet to research and development, with
no changes to the exterior of the building, nor added square footage. The project will
conform to the applicable provisions of BMC Section 23E.80.070-080, including floor
area ratio, height, yards, and minimum on-site parking.

e The proposed project is consistent with, and supports implementation of, relevant
policies set forth in the adopted West Berkeley Plan in that it will provide additional

1947 Center Street, 2" Floor, Berkeley, CA 94704 Tel: 510.981.7410 TDD: 510.981.7474 Fax: 510.981.7420
E-mail: zab@ci.berkeley.ca.us
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research and development space, keeping with the land use mix set forth in the Plan,
and allowing for continued attraction of new and growth of existing business while
maintaining the existing character of the area.

e The immediate surrounding neighborhood includes properties zoned for MU-LI to the
north and west, properties zoned MU-R (Mixed Use-Residential) to the south, and
properties zoned C-W (West Berkeley Commercial) to the east. Businesses in the
immediate vicinity include offices, medical offices, light manufacturing and warehousing,
and food service establishments. The project site has a General Plan designation of
Manufacturing. This area of Berkeley is characterized by commercial and light industrial
activity in close proximity to San Pablo Avenue, easily accessible for employees and
patrons by public transportation or automobile. Therefore, the proposed research and
development use is consistent with surrounding development and will contribute to the
vitality of West Berkeley’s neighborhood.

3. As required by BMC Section 23E.80.090.B, the Zoning Officer finds that the project is: (1)
consistent with the purposes of the District; (2) compatible with the surrounding uses and
buildings; (3) consistent with the adopted West Berkeley Plan; (4) is unlikely, under
reasonably foreseeable circumstances, to either induce a substantial change of use in
buildings in the District from manufacturing, wholesale trade or warehousing uses; (5) is
designed in such a manner to be supportive of the light industrial character of the district;
and (6) is capable of meeting any applicable performance standards for off-site impacts.
The project is permissible for the following reasons:

e The change of use from media production to research and development is consistent
with the purposes of the MU-LI District because it will support the development of a
mixed-use light industrial area for a range of compatible uses, encourage the creation
and continuation of well-paid jobs which do not require advanced degrees, and will
provide a location for research and development while not interfering with light
manufacturing uses or the light manufacturing building stock.

e The change of use is compatible with the surrounding uses and buildings, as it will not
result in any changes to the exterior of the building.

e The change of use is consistent with the West Berkeley Plan because, as noted above,
the project will provide a location for research and development while not interfering with
light manufacturing uses or the light manufacturing building stock, and will thus not
induce a change of use in other areas of West Berkeley where manufacturing and
warehousing uses occur.

e The Zoning Officer finds that no additional performance standards are applicable to this
project. The existing media production use conforms to the parking requirements in the
District, and the project will not result in the creation of new floor area. Therefore, the
project will not exceed the amount and intensity of use that can be served by available
traffic capacity and parking supply.

G:\LANDUSE\Projects by Address\Tenth\2600\ZP2019-0090\DOCUMENT FINALS\2021-10-13_APFC__2600 Tenth.docx
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STANDARD CONDITIONS

The following conditions, as well as all other applicable provisions of the Zoning Ordinance,
apply to this Permit:

1. Conditions Shall be Printed on Plans
The conditions of this Permit shall be printed on the second sheet of each plan set
submitted for a building permit pursuant to this Use Permit, under the title ‘Use Permit
Conditions’. Additional sheets may also be used if the second sheet is not of sufficient
size to list all of the conditions. The sheet(s) containing the conditions shall be of the same
size as those sheets containing the construction drawings; 8-1/2” by 11” sheets are not
acceptable.

2. Applicant Responsible for Compliance with Conditions
The applicant shall ensure compliance with all of the following conditions, including
submittal to the project planner of required approval signatures at the times specified.
Failure to comply with any condition may result in construction being stopped, issuance
of a citation, and/or modification or revocation of the Use Permit.

3. Uses Approved Deemed to Exclude Other Uses (Section 23B.56.010)
A. This Permit authorizes only those uses and activities actually proposed in the
application, and excludes other uses and activities.
B. Except as expressly specified herein, this Permit terminates all other uses at the
location subject to it.

4. Modification of Permits (Section 23B.56.020)
No change in the use or structure for which this Permit is issued is permitted unless the
Permit is modified by the Zoning Officer, except that the Zoning Officer may approve
changes that do not expand, intensify, or substantially change the use or building.

5. Plans and Representations Become Conditions (Section 23B.56.030)
Except as specified herein, the site plan, floor plans, building elevations and/or any
additional information or representations, whether oral or written, indicating the proposed
structure or manner of operation submitted with an application or during the approval
process are deemed conditions of approval.

6. Subject to All Applicable Laws and Regulations (Section 23B.56.040)
The approved use and/or construction is subject to, and shall comply with, all applicable
City Ordinances and laws and regulations of other governmental agencies. Prior to
construction, the applicant shall identify and secure all applicable permits from the
Building and Safety Division, Public Works Department and other affected City divisions
and departments.

7. Exercised Permit for Use Survives Vacancy of Property (Section 23B.56.080)
Once a Permit for a use is exercised and the use is established, that use is legally
recognized, even if the property becomes vacant, except as set forth in Standard
Condition #8, below.

G:\LANDUSE\Projects by Address\Tenth\2600\ZP2019-0090\DOCUMENT FINALS\2021-10-13_APFC__2600 Tenth.docx
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8. Exercise and Lapse of Permits (Section 23B.56.100)

A. A permit for the use of a building or a property is exercised when, if required, a valid
City business license has been issued, and the permitted use has commenced on
the property.

B. A permit for the construction of a building or structure is deemed exercised when a
valid City building permit, if required, is issued, and construction has lawfully
commenced.

C. A permit may be declared lapsed and of no further force and effect if it is not
exercised within one year of its issuance, except that permits for construction or
alteration of structures or buildings may not be declared lapsed if the permittee has:
(1) applied for a building permit; or, (2) made substantial good faith efforts to obtain
a building permit and begin construction, even if a building permit has not been
issued and/or construction has not begun.

9. Indemnification Agreement
The applicant shall hold harmless, defend, and indemnify the City of Berkeley and its
officers, agents, and employees against any and all liability, damages, claims, demands,
judgments or other losses (including without limitation, attorney’s fees, expert withess and
consultant fees and other litigation expenses), referendum or initiative relating to, resulting
from or caused by, or alleged to have resulted from, or caused by, any action or approval
associated with the project. The indemnity includes without limitation, any legal or
administrative challenge, referendum or initiative filed or prosecuted to overturn, set aside,
stay or otherwise rescind any or all approvals granted in connection with the Project, any
environmental determination made for the project and granting any permit issued in
accordance with the project. This indemnity includes, without limitation, payment of all
direct and indirect costs associated with any action specified herein. Direct and indirect
costs shall include, without limitation, any attorney’s fees, expert witness and consultant
fees, court costs, and other litigation fees. City shall have the right to select counsel to
represent the City at Applicant’'s expense in the defense of any action specified in this
condition of approval. City shall take reasonable steps to promptly notify the Applicant of
any claim, demand, or legal actions that may create a claim for indemnification under
these conditions of approval.

ADDITIONAL CONDITIONS IMPOSED BY THE ZONING OFFICER

Pursuant to BMC 23B.28.050.D, the Zoning Officer attaches the following additional conditions
to this Permit:

Prior to Submittal of Any Building Permit:

10. Project Liaison. The applicant shall include in all building permit plans and post onsite the
name and telephone number of the individual empowered to manage complaints
generated from the project. The individual’'s name, telephone number, and responsibility
for the project shall be posted at the project site for the duration of the project in a location
easily visible to the public. The individual shall record all complaints received and actions
taken in response, and submit written reports of such complaints and actions to the project
planner on a weekly basis. Please designate the name of this individual below:

L] Project Liaison

Name Phone #

G:\LANDUSE\Projects by Address\Tenth\2600\ZP2019-0090\DOCUMENT FINALS\2021-10-13_APFC__2600 Tenth.docx
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During Construction:

11. Transportation Construction Plan. The applicant and all persons associated with the
project are hereby notified that a Transportation Construction Plan (TCP) is required for
all phases of construction, particularly for the following activities:

e Alterations, closures, or blockages to sidewalks, pedestrian paths, or vehicle travel
lanes (including bicycle lanes);

e Storage of building materials, dumpsters, debris anywhere in the public ROW,

e Provision of exclusive contractor parking on-street; or

e Significant truck activity.

The applicant shall secure the City Traffic Engineer’s approval of a TCP. Please contact
the Office of Transportation at 981-7010, or 1947 Center Street, 4" floor, and ask to speak
to a traffic engineer. In addition to other requirements of the Traffic Engineer, this plan
shall include the locations of material and equipment storage, trailers, worker parking, a
schedule of site operations that may block traffic, and provisions for traffic control. The
TCP shall be consistent with any other requirements of the construction phase.

Contact the Permit Service Center (PSC) at 981-7500, or 1947 Center Street, 3" floor for
details on obtaining Construction/No Parking Permits (and associated signs and
accompanying dashboard permits). Please note that the Zoning Officer and/or Traffic
Engineer may limit off-site parking of construction-related vehicles if necessary to protect
the health, safety or convenience of the surrounding neighborhood. A current copy of this
Plan shall be available at all times at the construction site for review by City Staff.

12. Construction activity shall be limited to between the hours of 8:00 a.m. and 6:00 p.m. on
Monday through Friday, and between 9:00 a.m. and noon on Saturday. No construction-
related activity shall occur on Sunday or on any Federal Holiday.

13. Subject to approval of the Public Works Department, the applicant shall repair any
damage to public streets and/or sidewalks by construction vehicles traveling to or from
the project site.

14. All piles of debris, soil, sand, or other loose materials shall be covered at night and during
rainy weather with plastic at least one-eighth millimeter in thickness and secured to the
ground.

Prior to Issuance of Occupancy Permit or Final Inspection:

15. All construction at the subject property shall substantially conform to the approved Use
Permit drawings or to modifications approved by the Zoning Officer.

16. All landscape, site and architectural improvements shall be completed per the attached
approved drawings dated August 13, 2021.

At All Times (Operation):

G:\LANDUSE\Projects by Address\Tenth\2600\ZP2019-0090\DOCUMENT FINALS\2021-10-13_APFC__2600 Tenth.docx
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17. This permit is subject to review, imposition of additional conditions, or revocation if factual
complaint is received by the Zoning Officer that the maintenance or operation of this
establishment is violating any of these or other required conditions or is detrimental to the
health, safety, peace, morals, comfort or general welfare of persons residing or working
in the neighborhood or is detrimental or injurious to property and improvements in the
neighborhood or to the general welfare of the City.

18. Noise and exterior lighting shall be controlled so as to prevent verified complaints from
the surrounding neighborhood. This shall include noise created by employees working on
the premises before or after patrons arrive.

19. Transit Subsidy. The business operator shall reimburse employees the maximum non-
taxable cost of commuting to and from work on public transportation (e.g., monthly
passes) if they so commute, and a notice informing employees of the availability of such
subsidy shall be permanently displayed in the employee area, pursuant to BMC Section

9.88.

Prepared by: Ashley James, Associate Planner
For Samantha Updegrave, Zoning Officer

G:\LANDUSE\Projects by Address\Tenth\2600\ZP2019-0090\DOCUMENT FINALS\2021-10-13_APFC__2600 Tenth.docx
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Alex Wilmer | Wilmer Sound, 2600 10th St. Ste101C, Berkeley, CA 94710 | alex@wilmersound.com | +1-510-325-0239

Berkeley Permit Services Center
1947 Center St. Third Floor
Berkeley, CA 94704

November 2nd, 2021
Re: A Letter to Appeal Permit #2P2019-0090

To whom it may concern,

“A.version of this letter was submitted on October 28, 2021. Since then, the appeal has
gained the support of many artists and tenants working at 2600 Tenth St. It has come to our
attention that all of the current tenants on the 6th floor of the building are being relocated to make
space for the Bay Area Academy, a non-media production company. Their signatures appear at
the end of this letter. It is important to stress the impact that these people have had on the arts.

It has come to our attention that Wareham has been granted an application to .convert media
prod"uctiOn space at 2600 Tenth street into research and development with the likely intention of
having Bayer'to occupy it. WWe do not believe that this is in the best interest of the City of Berkeley.
We have intimate knowledge of this situation as we are tenants with offices that are completely
surrounded by the space that they have requested to be rezoned. We believe that our space will
also be rezoned and demolished when our lease expires. We would like to list a number of key
observations that we have made regarding this matter that might help to clarify our objection to
this decision.

1. In 2019, Wareham tried to move us out of our space and into a similar space. After we
outlined the improvements necessary, Wareham decided to not continue the conversation.
2. Wareham increased our CAM (common area maintenance fee) from $15.29 a month in
2018 to $1122.51 a month in 2021. This was done without explanation even after
requesting details necessitating this increase for more than a year.
3. In 2020, Wareham performed very loud and prolonged demolition of two recording studios,
Fantasy Studios’ Studio A and Studio B, along with echo chambers during regular
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business hours without notice. This impeded our ability to conduct business. When we
asked for a schedule of the construction, we were not provided one. ' '

4. Wareham has not responded to requests to extend our lease and to lease more space to
grow our current business and to house a new media enterprise that we are looking to
locate.

5. Wareham has informed us that they plan to begin demolition of an adjacent media space
on November 1st, 3 days before their property is rezoned.

6. To the best of our knowledge, Wareham has been leasing media production space to The
Bay Area Academy, which is not a media production company.

Our business, Wilmer sound, produces audio for Motion Pictures, Television and Video Games.
We work on children’s entertainment like the animated cartoon series, Go Go Cory Carson on
Netflix. We broadcast and stream live events like Black Voices in Gaming. A show that promotes
the work of Black independent video game developers that has over 5 million views.

This building is uniquely zoned and built for our exact purposes, and the purposes of many other
great storytellers and entertainers that occupy it. There is no other building like it in Berkeley or
the Bay Area. It provides a unique opportunity for artists to produce content at the highest
possible calibur. The demolition of two recording studios has been the equivalent of watching the
pyramids be torn down to make way for an office building. It reflects a complete lack of
understanding of the value that this building has to our culture and society. Were it to be rezoned,
we would see the gradual death of exceptional, internationally recognized art, coming from
Berkeley.

Like every other artist in this building, we have dedicated our careers to enhancing and enriching
the lives of everyone on this planet by creating entertainment with a positive message. ltis a
difficult path that requires a lot of support. Support that we believed that we had by our landlords,
because of the nature of the building. Wilmer Sound invested one quarter of a million dollars in
tailoring its studio to its needs, an investment that we believed would slowly pay for itself in the
years to come. Instead, we find that we are being choked to death to make way for a company
that was found guilty of inadequately informing the public about the toxicity of their product,
resulting in over 42,000 people developing cancer.

The measure of a civilization is how it treats its weakest members. Artists are weak when
compared with almost any other business. They must be protected in order to thrive. Zoning this
building for media production protects them and promotes a culture of artists in Berkeley. We do
not have the resources to fight with Wareham; we require the help of the city. This letter is all we
have. We believe that the choice that Berkeley City has is simple. Ve believe that not every
building needs to be about maximizing profit. Some buildings exist to promote culture. And we
believe that those who own them, need to accept them for what they are.

Thank you for your attention.
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Sincerely,

AlexWilmer (Nov 3, 2021 0251 GHT4S) - a0 wilmer (Nov 2, 2021 20:46 GMT+3)

Alex Wilmer & Sae Wilmer, BAFTA Nominated Audio & Music Supervisor and Audio Producer
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Sincerely,

N Jed B2

N Jed Riffe (Nov 2/ 2021 11:35 PDT)
Jed Riffe, Filmmaker
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Sincerely,

Nancy Kates

Nancy Kates (Nov 2, 2021 16:28 PDT)

Nancy Kates, Producer/Director
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Sincerely,

i LhpLLensen

kim christensen (Nov 2, 2021 14:52 PDT)

Kim B Christensen, Sound Designer, Re-recording mixer
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Sincerely,

()
Stanley Moore {(Nov 3,2021 08:55 EDT)

Stanley Moore, Emmy Winning Director
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Sincerely,

ne

iwh
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James LeBrecht, Academy Award Nominated Filmmaker
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Sincerely,

DAViH A Wolf.

David A. Wolf (Nov 2, 2021 11:26 PDT)
David A. Wolf, Filmmaker
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Sincerely,

7 Hahy

Tim Hahn (Nov 2, 2021 10:44 PDT)

Tim Hahn, Executive Producer
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Sincerely,

Abey Woo

Alex Woo (Nov 2, 2021 19:54 PDT)

Alex Woo, Emmy Winning Director
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Sincerely,
Viian Kleimian

Vivian Kleiman (Nov 2,2021 11:18 PDT)

Vivian Kleiman, Award Winning Filmmaker
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Sincerely,

Tomt CHrItonher

Tam Christopher (Nov 2/2021 16:58 PDT)
Tom Christopher, Academy Award Nominated and Emmy Nominated Filmmaker
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Sincerely,

(JOZ’oﬁ_/z Dﬂ%@[ wWhte

hn Douglas Whit&{Nov 2, 2021 16:04 PDT)
John D White, Filmmaker
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Sincerely,

Mariton Muttord

Marilyn Mutford (Nov 2, 2021 11:30 PDT)

Marilyn Mulford, Academy Award Nominated Filmmaker
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Sincerely,

JLoven okazakl

steven okazaki (Nov 2, 2021 16:49 PDT)

Steven Okazaki, Academy Award and Emmy Winning Filmmaker
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Sincerely,

Ty Colien

Jason Cohen (Nov 2,2021 10:26 PDT)

Jason Cohen, Academy Award Nominated Filmmaker
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Sincerely,

Dl

Jim Capobianco, Academy Award Nominated Filmmaker
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Sincerely,

% S

Alex D. da Silva, Filmmaker
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Sincerely,

Geenie Fidd (Nov 4, 2021 0235 GMT -8}

Connie Field, Academy Award Nominated and Emmy Winning Director
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Sincerely,

Frank Zamacond (Nov 2, 2021 15:34 CDT)

Frank Zamacona, Director and Producer
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11/3/21, 1:13 PM Invoice_Custom - Report Viewer

Permit Service Center
Building and Safety Division
1947 Center St. 3rd Floor

Berkeley, CA 94704 INVOICE
Date: 10/28/21 Invoice #: 478798
Record #: ZP2019-0090
Bill to: Address: 2600 TENTH ST
Chris Barlow

2600 10TH ST
BERKELEY CA 94710-2597

Date Invoiced Fee ltem Fee Paid Balance
Assessed
10/28/2021 APPEAL of AUP - Non $200.00 ($200.00) $0.00
Applicant APPL010
Totals: $200.00 ($200.00) $0.00
COB1\NArmour Print Date: 11/3/2021

e

cobaccrsv10/ReportServer/Pages/ReportViewer.aspx?%2F Standard+Reports%2FInvoice_Custom&rs:Command=Render&agencyid=BERKELEY&ca... 1/1
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/ CITY oF yd

NOTICE OF PuUBLIC HEARING
2600 Tenth Street

Appeal of Zoning Officer’s Decision to approve Administrative Use Permit
#7P2019-0090 to change the use of four existing tenant spaces on the first
and second floors, totaling 20,367 square feet, from media production to a
research and development use.

The Zoning Adjustments Board of the City of Berkeley will hold a public hearing on the above

matter, pursuant to Zoning Ordinance Section 23B.32.020, on January 13, 2021, conducted

via Zoom, see the Agenda for details:

https://www.cityofberkeley.info/uploadedFiles/Planning_and_Development/Level 3 -
ZAB/2022-01-13 ZAB_Agenda.pdf. The meeting starts at 7:00 p.m.

PUBLIC ADVISORY: Pursuant to Government Code Section 54953(e) and the state
declared emergency, this meeting of the Zoning Adjustments Board (ZAB) will be
conducted exclusively through teleconference and Zoom videoconference. The COVID-
19 state of emergency continues to directly impact the ability of the members to meet
safely in person and presents imminent risks to the health of attendees. Therefore, no
physical meeting location will be available.

A. Land Use Designations:
e General Plan: M — Manufacturing
e Zoning: MU-LI — Mixed-Use Light Industrial District

B. Zoning Permit Required:
o Administrative Use Permit pursuant to Berkeley Municipal Code (BMC) Section
23E.80.030.A to establish a research and development use.

C. CEQA Recommendation: Itis staff's recommendation that the project is categorically
exempt pursuant to Section 15301 of the CEQA Guidelines (“Existing Facilities”). The
determination is made by ZAB.

D. Parties Involved:
e Applicant/Owner: Chris Barlow, Wareham Development, 1120 Nye Street, Suite
400 San Rafael
e Appellants:  Alex and Sae Wilmer, Wilmer Sound, 2600 Tenth Street, Suite
101C, Berkeley

Land Use Planning Division
1947 Center Street, Second Floor, Berkeley, CA 94704 Tel: 510.981.7410 TDD: 510.981.7474 Fax: 510.981.7420
E-mail: zab@cityofberkeley.info
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2600 TENTH STREET NOTICE OF PUBLIC HEARING
Page 2 of 3 Posted DECEMBER 22, 2021

Further Information:

All application materials are available at the Land Use Planning Division, during normal office
hours or online at: http://www.cityofberkeley.info/zoningapplications. The Zoning Adjustments
Board agenda and all agenda materials regarding this project will be available online 6 days
prior to this meeting at: http://www.cityofberkeley.info/zoningadjustmentsboard.

Questions about the project should be directed to the project planner, Ashley James, at (510)
981-7458 or ajames@cityofberkeley.info.

Written comments or a request for a Notice of Decision should be directed to the Zoning
Adjustments Board Secretary at zab@cityofberkeley.info.

Communication Disclaimer:

Communications to Berkeley boards, commissions or committees are public record and will
become part of the City’s electronic records, which are accessible through the City’s website.
Please note: e-mail addresses, names, addresses, and other contact information are not
required, but if included in any communication to a City board, commission or
committee, will become part of the public record. If you do not want your e-mail address
or any other contact information to be made public, you may deliver communications via U.S.
Postal Service or in person to the secretary of the relevant board, commission or committee.
If you do not want your contact information included in the public record, please do not include
that information in your communication. Please contact the secretary to the relevant board,
commission or committee for further information.

Communications and Reports:

Written comments must be directed to the ZAB Secretary at the Land Use Planning Division
(Attn: ZAB Secretary), or via e-mail to: zab@cityofberkeley.info. All materials will be made
available via the Zoning Adjustments Board Agenda page online at this address:
https://www.cityofberkeley.info/zoningadjustmentboard/.

Correspondence received by 8:00 AM, on the Thursday before this public hearing, will

be provided with the agenda materials provided to the Board. Note that if you submit a

document of more than 10 pages, or in color, or with photos, you must provide 15 copies.

Correspondence received after this deadline will be conveyed to the Board in the following

manner:

e Correspondence received by Noon Tuesday, the week of this public hearing, will be
conveyed to the Board in Supplemental Communications and Reports #1, which is released
the end of the day Tuesday, two days before the public hearing;

e Correspondence received by Noon Wednesday, the week of this public hearing, will be
conveyed to the Board in Supplemental Communications and Reports #2, which is released
the end of the day Wednesday, one day before the public hearing; or

e Correspondence received by 3 PM Thursday will be given to the Zoning Adjustment
Board just prior to the public hearing.

Members of the public may submit written comments themselves at the meeting. To
distribute correspondence at the meeting, please provide 15 copies and submit to the
Zoning Adjustments Board Clerk. Correspondence received later, and after the meeting, will
be posted to the web site following the meeting.
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2600 TENTH STREET NOTICE OF PUBLIC HEARING
Page 3 of 3 Posted DECEMBER 22, 2021

Accessibility Information / ADA Disclaimer:

This meeting is being held in a wheelchair accessible location. To request a disability-related
accommodation(s) to participate in the meeting, including auxiliary aids or services, please
contact the Disability Services specialist at 981-6342 (V) or 981-6345 (TDD) at least three
business days before the meeting date. Please refrain from wearing scented products to this
meeting.

SB 343 Disclaimer:

Any writings or documents provided to a majority of the Commission regarding any item on this
agenda will be made available for public inspection at the Land Use Planning Division, during
regular business hours.

Notice Concerning Your Legal Rights:

If you object to a decision by the Zoning Adjustments Board regarding a land use permit project,

the following requirements and restrictions apply:

1. If you challenge the decision of the City in court, you may be limited to raising only those
issues you or someone else raised at the public hearing described in this notice, or in written
correspondence delivered to the Zoning Adjustments Board at, or prior to, the public
hearing.

2. You must appeal to the City Council within fourteen (14) days after the Notice of Decision
of the action of the Zoning Adjustments Board is mailed. It is your obligation to notify the
Land Use Planning Division in writing of your desire to receive a Notice of Decision when it
is completed.

3. Pursuant to Code of Civil Procedure Section 1094.6(b) and Government Code Section
65009(c)(1), no lawsuit challenging a City Council decision, as defined by Code of Civil
Procedure Section 1094.6(e), regarding a use permit, variance or other permit may be filed
more than ninety (90) days after the date the decision becomes final, as defined in Code of
Civil Procedure Section 1094.6(b). Any lawsuit not filed within that ninety (90) day period
will be barred.

4. Pursuant to Government Code Section 66020(d)(1), notice is hereby given to the applicant
that the 90-day protest period for any fees, dedications, reservations, or other exactions
included in any permit approval begins upon final action by the City, and that any challenge
must be filed within this 90-day period.

5. If you believe that this decision or any condition attached to it denies you any reasonable
economic use of the subject property, was not sufficiently related to a legitimate public
purpose, was not sufficiently proportional to any impact of the project, or for any other
reason constitutes a “taking” of property for public use without just compensation under the
California or United States Constitutions, the following requirements apply:

A. That this belief is a basis of your appeal.

B. Why you believe that the decision or condition constitutes a "taking" of property as set
forth above.

C. All evidence and argument in support of your belief that the decision or condition
constitutes a “taking” as set forth above.

If you do not do so, you will waive any legal right to claim that your property has been taken,

both before the City Council and in court.
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Subject: Clarification on memo from the City Attorney re: 2600 Tenth Street
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Dear Zoning Adjust%d members,

We received questions from some ZAB members about the confidential nature of the memo that the City
Attorney’s office provided to you last month, per your request made at the January 13, 2022 hearing. | hope this
email provides context and answers your questions.

The Zoning Adjustments Board (ZAB) is one of six quasi-judicial commissions, meaning it has the authority to make
binding decisions that require or restrict the actions of individuals (Commissioner’s Manual, page 19). Under
Section 23.402.040.C of the Berkeley Municipal Code (BMC), the Zoning Officer, as Secretary to the ZAB, may
transmit requests for legal opinions on pending applications to the City Attorney. The City Attorney’s office
advises the City Council and City departments, and the legal analysis they provide is attorney-client privileged.

After closing the public hearing on the 2600 Tenth Street appeal at the ZAB meeting on January 13, 2022, ZAB
passed a motion requesting a legal opinion from the City Attorney’s office on whether the existing use is Media
Production or if it is Art/Craft Studio, a protected use under certain circumstances, and continued the item to a
date uncertain.

On March 25, 2022, the City Attorney’s office provided a confidential memo to the ZAB of their analysis of the
categorization of the existing use and applicability of the protected use provisions in Title 23 of the BMC. As the
City’s legal advisors, the response to ZAB’s request is confidential.

Please note that this communication will be attached to the hearing packet, which will be published no later than
April 21, 2022 (seven days prior to the hearing).

Best,
Samantha

Samantha Updegrave, LEED AP (she/her)
Zoning Officer, Principal Planner
Planning and Development, Land Use Division

1947 Center St., 2" Floor, Berkeley, CA 94704

Phone: (510) 981.7414
Website: www.cityofberkeley.info

Email: supdegrave@cityofberkeley.info
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NOTICE OF PuBLIC HEARING
2600 Tenth Street

Appeal of Zoning Officer’s Decision to approve Administrative Use Permit
#ZP2019-0090 to change the use of four existing tenant spaces on the first
and second floors, totaling 20,367 square feet, from media production to a
research and development use.

The Zoning Adjustments Board of the City of Berkeley will hold a public hearing on the above
matter, pursuant to Zoning Ordinance Section 23.406.040.D, on April 28, 2022, conducted
via Zoom, see the Agenda for details at:
https.//www.cityofberkeley.info/uploadedFiles/Planning _and _Development/l evel 3 - ZAB/2022-04-
28 ZAB Agenda.pdf. The meeting starts at 7:00 p.m.

PUBLIC ADVISORY: Pursuant to Government Code Section 54953(e) and the state
declared emergency, this meeting of the Zoning Adjustments Board (ZAB) will be
conducted exclusively through teleconference and Zoom videoconference. The COVID-
19 state of emergency continues to directly impact the ability of the members to meet
safely in person and presents imminent risks to the health of attendees. Therefore, no
physical meeting location will be available.

A. Land Use Designations:
e General Plan: M — Manufacturing
e Zoning: MU-LI — Mixed-Use Light Industrial District

B. Zoning Permit Required:
o Administrative Use Permit pursuant to Berkeley Municipal Code (BMC) Section
23E.80.030.A to establish a research and development use.

C. CEQA Recommendation: It is staff's recommendation that the project is categorically
exempt pursuant to Section 15301 of the CEQA Guidelines (“Existing Facilities”). The
determination is made by ZAB.

D. Parties Involved:
e Applicant/Owner: Chris Barlow, Wareham Development, 1120 Nye Street, Suite
400 San Rafael
e Appellants:  Alex and Sae Wilmer, Wilmer Sound, 2600 Tenth Street, Suite
101C, Berkeley

Land Use Planning Division
1947 Center Street, Second Floor, Berkeley, CA 94704 Tel: 510.981.7410 TDD: 510.981.7474 Fax: 510.981.7420
E-mail: zab@cityofberkeley.info
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Further Information:

All application materials are available at the Land Use Planning Division, during normal office
hours or online at: http://www.cityofberkeley.info/zoningapplications. The Zoning Adjustments
Board agenda and all agenda materials regarding this project will be available online 6 days
prior to this meeting at: http://www.cityofberkeley.info/zoningadjustmentsboard.

Questions about the project should be directed to the project planner, Ashley James, at (510)
981-7458 or ajames@cityofberkeley.info.

Written comments or a request for a Notice of Decision should be directed to the Zoning
Adjustments Board Secretary at zab@cityofberkeley.info.

Communication Disclaimer:

Communications to Berkeley boards, commissions or committees are public record and will
become part of the City’s electronic records, which are accessible through the City’s website.
Please note: e-mail addresses, names, addresses, and other contact information are not
required, but if included in any communication to a City board, commission or
committee, will become part of the public record. If you do not want your e-mail address
or any other contact information to be made public, you may deliver communications via U.S.
Postal Service or in person to the secretary of the relevant board, commission or committee.
If you do not want your contact information included in the public record, please do not include
that information in your communication. Please contact the secretary to the relevant board,
commission or committee for further information.

Communications and Reports:

Written comments must be directed to the ZAB Secretary at the Land Use Planning Division
(Attn: ZAB Secretary), or via e-mail to: zab@cityofberkeley.info. All materials will be made
available via the Zoning Adjustments Board Agenda page online at this address:
https://www.cityofberkeley.info/zoningadjustmentboard/.

Correspondence received by 8:00 AM, on the Thursday before this public hearing, will

be provided with the agenda materials provided to the Board. Note that if you submit a

document of more than 10 pages, or in color, or with photos, you must provide 15 copies.

Correspondence received after this deadline will be conveyed to the Board in the following

manner:

e Correspondence received by Noon Tuesday, the week of this public hearing, will be
conveyed to the Board in Supplemental Communications and Reports #1, which is released
the end of the day Tuesday, two days before the public hearing;

e Correspondence received by Noon Wednesday, the week of this public hearing, will be
conveyed to the Board in Supplemental Communications and Reports #2, which is released
the end of the day Wednesday, one day before the public hearing; or

e Correspondence received by 3 PM Thursday will be given to the Zoning Adjustment
Board just prior to the public hearing.

Members of the public may submit written comments themselves at the meeting. To
distribute correspondence at the meeting, please provide 15 copies and submit to the
Zoning Adjustments Board Clerk. Correspondence received later, and after the meeting, will
be posted to the web site following the meeting.
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Accessibility Information / ADA Disclaimer:

This meeting is being held in a wheelchair accessible location. To request a disability-related
accommodation(s) to participate in the meeting, including auxiliary aids or services, please
contact the Disability Services specialist at 981-6342 (V) or 981-6345 (TDD) at least three
business days before the meeting date. Please refrain from wearing scented products to this
meeting.

SB 343 Disclaimer:

Any writings or documents provided to a majority of the Commission regarding any item on this
agenda will be made available for public inspection at the Land Use Planning Division, during
regular business hours.

Notice Concerning Your Legal Rights:

If you object to a decision by the Zoning Adjustments Board regarding a land use permit project,

the following requirements and restrictions apply:

1. If you challenge the decision of the City in court, you may be limited to raising only those
issues you or someone else raised at the public hearing described in this notice, or in written
correspondence delivered to the Zoning Adjustments Board at, or prior to, the public
hearing.

2. You must appeal to the City Council within fourteen (14) days after the Notice of Decision
of the action of the Zoning Adjustments Board is mailed. It is your obligation to notify the
Land Use Planning Division in writing of your desire to receive a Notice of Decision when it
is completed.

3. Pursuant to Code of Civil Procedure Section 1094.6(b) and Government Code Section
65009(c)(1), no lawsuit challenging a City Council decision, as defined by Code of Civil
Procedure Section 1094.6(e), regarding a use permit, variance or other permit may be filed
more than ninety (90) days after the date the decision becomes final, as defined in Code of
Civil Procedure Section 1094.6(b). Any lawsuit not filed within that ninety (90) day period
will be barred.

4. Pursuant to Government Code Section 66020(d)(1), notice is hereby given to the applicant
that the 90-day protest period for any fees, dedications, reservations, or other exactions
included in any permit approval begins upon final action by the City, and that any challenge
must be filed within this 90-day period.

5. If you believe that this decision or any condition attached to it denies you any reasonable
economic use of the subject property, was not sufficiently related to a legitimate public
purpose, was not sufficiently proportional to any impact of the project, or for any other
reason constitutes a “taking” of property for public use without just compensation under the
California or United States Constitutions, the following requirements apply:

A. That this belief is a basis of your appeal.

B. Why you believe that the decision or condition constitutes a "taking" of property as set
forth above.

C. All evidence and argument in support of your belief that the decision or condition
constitutes a “taking” as set forth above.

If you do not do so, you will waive any legal right to claim that your property has been taken,

both before the City Council and in court.
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