ITEM 5. ATTACHMENT 1
LPC 06-02-22

ATTACHMENT 1

pbrRaAFT FINDINGS AND CONDITIONS

2200-block Piedmont Avenue

Structural Alteration Permit #. MSAP2019-0009

Structural Alteration Permit #LMSAP2019-0009 to complete ADA access
improvements in the public right-of-way at the intersection of Piedmont
Avenue and Bancroft Way.

FINDINGS REQUIRED UNDER CEQA

1.

The project is categorically exempt from the provisions of the California Environmental
Quality Act (CEQA, Public Resources Code 821000, et seqg. and California Code of
Regulations, 815000, et seq.) pursuant to Section 15331 of the CEQA Guidelines (“Historic
Resource Restoration/Rehabilitation”). Furthermore, none of the exceptions in CEQA
Guidelines Section 15300.2 apply, as follows: (a) the site is not located in an
environmentally sensitive area, (b) there are no cumulative impacts, (c) there are no
significant effects, (d) the project is not located near a scenic highway, and (e) the project
site is not located on a hazardous waste site pursuant to Government Code Section
65962.5.

FINDINGS RELATED TO THE SECRETARY OF THE INTERIOR’S STANDARDS

Regarding the Secretary of the Interior's Standards for Rehabilitation, the Landmarks
Preservation Commission of the City of Berkeley makes the following findings:

1.

2.

The property will continue its historic use as a public right-of-way.

The historic character of the Olmstead-design landscape, as characterized by the broad
width of its curvilinear form, central planting median and auto and pedestrian pathways.
The proposal retains, preservers and does not eliminate these features.

The proposal does not include proposed alterations that would create a false sense of
historical development. The proposed lamp posts are emblematic of period-style lighting
but are contemporary and not conjectural.

The overall plan of 1864 landscape design appears to be largely intact with few significant
changes. No changes that have acquired significance in their own right are present or
would be affect by the subject proposal.

With respect to techniques and materials, no distinctive features, finishes or construction
methods would be affected by the subject proposal.
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6. As conditioned herein, the applicant shall be required to consider repair rather than the
replacement of deteriorated historic features of this site; when the severity of deterioration
requires replacement, then the applicant shall match the old in design, color, texture,
materials and, where possible, quality. With respect to features of this historic landscape
design, the applicant will be asked to consider retaining or providing comparable areas of
planted landscaping between the curb and edge of sidewalk.

7. The applicant does not propose chemical or physical treatments. However, standard
conditions of Structural Alteration Permit approval would require that any chemical or
physical treatments be undertaken using the gentlest means possible.

8. This proposal includes grading within the project area and is subject to the City’s standard
conditions of approval that require prompt and appropriate action to address the discovery
of subsurface cultural resources.

9. The proposed work includes new features in the public right-of-way such as an ADA ramp
and surface pavement, will be compatible with the historic design by virtue of its seamless
installation, low profile and limited overall impact. These features will not destroy spatial
relationships of the historic landscape design.

10.If the proposed improvements were removed, they would not permanently impair the
integrity or essential form of the Olmsted design.

FINDINGS REQUIRED UNDER LANDMARK PRESERVATION ORDINANCE

1. As required by Section 3.24.260 of the Landmarks Preservation Ordinance, the
Commission finds that proposed work is appropriate for and consistent with the purposes
of the Ordinance, and will preserve and enhance the characteristics and features specified
in the designation for this property. Specifically:

A. The character-defining features of the subject Olmsted landscape design are its
curvilinear form, broad width of 100 ft., the placement and delineation of auto and
pedestrian pathways throughout, and the central planted medians. As conditioned
herein, these features would not be adversely affected by the request for ADA access
improvements.

STANDARD CONDITIONS

The following conditions, as well as all other applicable provisions of the Landmarks
Preservation Ordinance, apply to this Permit:

1. Conditions Shall be Printed on Plans

The conditions of this Permit shall be printed on the second sheet of each plan set
submitted for a building permit pursuant to this Permit, under the title ‘Structural
Alteration Permit Conditions’. Additional sheets may also be used if the second sheet is
not of sufficient size to list all of the conditions. The sheet(s) containing the conditions
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shall be of the same size as those sheets containing the construction drawings; 8-1/2”
by 11” sheets are not acceptable.

2. Plans and Representations Become Conditions

Except as specified herein, the site plan, floor plans, building elevations and/or any
additional information or representations, whether oral or written, indicating the
proposed structure or manner of operation submitted with an application or during the
approval process are deemed conditions of approval.

3. Subject to All Applicable Laws and Regulations

The approved use and/or construction is subject to, and shall comply with, all applicable
City Ordinances and laws and regulations of other governmental agencies. Prior to
construction, the applicant shall identify and secure all applicable permits from the
Zoning Adjustments Board or Zoning Officer, Building and Safety Division, Public Works
Department and other affected City divisions and departments.

4, Exercise and Lapse of Permits (Section 23.404.060.C)

A. A permit for the construction of a building or structure is deemed exercised when a
valid City building permit, if required, is issued, and construction has lawfully
commenced.

B. A permit may be declared lapsed and of no further force and effect if it is not exercised
within one year of its issuance, except that permits for construction or alteration of
structures or buildings may not be declared lapsed if the permittee has: (1) applied
for a building permit; or, (2) made substantial good faith efforts to obtain a building
permit and begin construction, even if a building permit has not been issued and/or
construction has not begun.

5. Indemnification Agreement

The applicant shall hold the City of Berkeley and its officers harmless in the event of any
legal action related to the granting of this Permit, shall cooperate with the City in defense
of such action, and shall indemnify the City for any award of damages or attorneys fees
that may result.

6. Halt Work/Unanticipated Discovery of Tribal Cultural Resources

In the event that cultural resources of Native American origin are identified during
construction, all work within 50 feet of the discovery shall be redirected. The project
applicant and project construction contractor shall notify the City Planning Department
within 24 hours. The City will contact any tribes who have requested consultation under
AB 52, as well as contact a qualified archaeologist, to evaluate the resources and situation
and provide recommendations. If it is determined that the resource is a tribal cultural
resource and thus significant under CEQA, a mitigation plan shall be prepared and
implemented in accordance with State guidelines and in consultation with Native American
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groups. If the resource cannot be avoided, additional measures to avoid or reduce impacts
to the resource and to address tribal concerns may be required.

7. Archaeological Resources (Ongoing throughout demolition, grading, and/or
construction)

Pursuant to CEQA Guidelines Section 15064.5(f), “provisions for historical or unique
archaeological resources accidentally discovered during construction” should be instituted.
Therefore:

A. In the event that any prehistoric or historic subsurface cultural resources are
discovered during ground disturbing activities, all work within 50 feet of the resources
shall be halted and the project applicant and/or lead agency shall consult with a
qualified archaeologist, historian or paleontologist to assess the significance of the
find.

B. If any find is determined to be significant, representatives of the project proponent
and/or lead agency and the qualified professional would meet to determine the
appropriate avoidance measures or other appropriate measure, with the ultimate
determination to be made by the City of Berkeley. All significant cultural materials
recovered shall be subject to scientific analysis, professional museum curation, and/or
a report prepared by the qualified professional according to current professional
standards.

C. In considering any suggested measure proposed by the qualified professional, the
project applicant shall determine whether avoidance is necessary or feasible in light of
factors such as the uniqueness of the find, project design, costs, and other
considerations.

D. If avoidance is unnecessary or infeasible, other appropriate measures (e.g., data
recovery) shall be instituted. Work may proceed on other parts of the project site while
mitigation measures for cultural resources are carried out.

E. If significant materials are recovered, the qualified professional shall prepare a report
on the findings for submittal to the Northwest Information Center.

8. Human Remains (Ongoing throughout demolition, grading, and/or construction)

In the event that human skeletal remains are uncovered at the project site during ground-
disturbing activities, all work shall immediately halt and the Alameda County Coroner shall
be contacted to evaluate the remains, and following the procedures and protocols pursuant
to CEQA Guidelines Section 15064.5 (e)(1). If the County Coroner determines that the
remains are Native American, the City shall contact the California Native American
Heritage Commission (NAHC), pursuant to Health and Safety Code Section 7050.5(c), and
all excavation and site preparation activities shall cease within a 50-foot radius of the find
until appropriate arrangements are made. If the agencies determine that avoidance is not
feasible, then an alternative plan shall be prepared with specific steps and timeframe
required to resume construction activities. Monitoring, data recovery, determination of
significance and avoidance measures (if applicable) shall be completed expeditiously.
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9. Paleontological Resources (Ongoing throughout demolition, grading, and/or
construction)

In the event of an unanticipated discovery of a paleontological resource during
construction, excavations within 50 feet of the find shall be temporarily halted or diverted
until the discovery is examined by a qualified paleontologist (per Society of Vertebrate
Paleontology standards [SVP 1995,1996]). The qualified paleontologist shall document the
discovery as needed, evaluate the potential resource, and assess the significance of the
find. The paleontologist shall notify the appropriate agencies to determine procedures that
would be followed before construction is allowed to resume at the location of the find. If the
City determines that avoidance is not feasible, the paleontologist shall prepare an
excavation plan for mitigating the effect of the project on the qualities that make the
resource important, and such plan shall be implemented. The plan shall be submitted to
the City for review and approval.

ADDITIONAL CONDITIONS
The following additional conditions are attached to this Permit:

10.The proposed project is approved as shown on the drawings dated “received May 17,
2022” subject to the conditions herein.

11.No changes can be made to these approved plans without prior approval.

12.PUBLIC WORKS PERMIT - This Structural Alteration Permit approval is contingent upon
Public Works permit approval.

13.Repair and replacement of character-defining features. Deteriorated historic features
shall be repaired rather than replaced. Where the severity of deterioration requires
replacement of a distinctive feature, the new feature shall match the old or historic feature
in design, color, texture, and, where possible, materials. Replacement of missing features
will be substantiated by documentary and physical evidence.

14.Chemical or physical treatments, if appropriate, shall be called out in the scope or work for
any building permit for this project and shall be undertaken using the gentlest means
possible. Treatments causing damage to historic materials shall not be used.

15. Prior to Landmarks plan checker sign-off of the Building Permit set of drawings, the
applicant shall submit color and materials information for review and approval by
Landmarks staff, in coordination with the LPC Chair as needed.

16. Applicant shall submit a separate application for the signage. Itis not included in this
permit.

17.Prior to Landmarks plan checker sign-off of the building permit set of drawings, the
applicant shall submit lighting details showing all existing and proposed site and building
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lighting. Exterior lighting, including for signage, shall be downcast and not cause glare on
the public right-of-way and adjacent parcels.

18.LANDSCAPE PLANS - Prior to Landmarks plan checker sign-off of the Building Permit
set of drawings, the applicant shall revise the landscape plan to include areas of new
plantings and, where possible, street trees within the traditional landscape strip between
the curb and edge of sidewalk. The revised landscape plan must call out the number,
location, and species of all proposed plantings, and which existing plantings shall be
removed. The applicant shall provide irrigation for all landscaped areas or provide drought
tolerant plant palette. This shall be called out on Landscape building permit drawings.

19. The applicant shall provide irrigation for all landscaped areas. This shall be called out on
Landscape building permit drawings.

20.All curbs and curb cuts shall be constructed per the standards and specifications of the
Public Works Department. Curb cuts no longer utilized shall be restored per the Public
Works Department specifications.

21.The applicant shall be responsible for identifying and securing all applicable permits from
the Building and Safety Division and all other affected City divisions/departments prior to
the start of work.

22.The applicant is responsible for complying with all the above conditions. Failure to comply
with any condition could result in construction work being stopped, issuance of citations, as
well as further review by the Landmarks staff, which may modify or impose additional
conditions, or revoke approval.

23. All building permit drawings and subsequent construction shall substantially conform to the
approved plans as outlined in Condition #1. Any modifications must be reviewed by the
Landmarks plan checker to determine whether the modification requires approval.

24.The applicant shall hold harmless, defend, and indemnify the City of Berkeley and its
officers, agents, and employees against any and all liability, damages, claims, demands,
judgments or other losses (including without limitation, attorney’s fees, expert witness and
consultant fees and other litigation expenses), referendum or initiative relating to, resulting
from or caused by, or alleged to have resulted from, or caused by, any action or approval
associated with the project. The indemnity includes without limitation, any legal or
administrative challenge, referendum or initiative filed or prosecuted to overturn, set aside,
stay or otherwise rescind any or all approvals granted in connection with the Project, any
environmental determination made for the project and granting any permit issued in
accordance with the project. This indemnity includes, without limitation, payment of all
direct and indirect costs associated with any action specified herein. Direct and indirect
costs shall include, without limitation, any attorney’s fees, expert witness and consultant
fees, court costs, and other litigation fees. City shall have the right to select counsel to
represent the City at Applicant’s expense in the defense of any action specified in this
condition of approval. City shall take reasonable steps to promptly notify the Applicant of
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any claim, demand, or legal actions that may create a claim for indemnification under these
conditions of approval.





