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To:  Honorable Members of the City Council  
From:  Mayor Jesse Arreguín and Vice-Mayor Kate Harrison 
Subject:  Alternative Revisions to Section 311.6 Warrantless Searches of 

Individuals on Supervised Release Search Conditions of the Berkeley 
Police Department Law Enforcement Services Manual 

 
 
RECOMMENDATION 
Amend Section 311.6 Warrantless Searches of Individuals on Supervised Release Search 
Conditions of the Berkeley Police Department (BPD) Law Enforcement Services Manual to 
enable officers of the Berkeley Police Department to conduct detentions and warrantless 
searches of registered sex offenders on parole/probation consistent with and supportive 
of the provisions in the probationer’s/parolee’s release conditions. The proposed 
language maintains the current policy in Section 311.6 but adds additional language 
clarifying that this policy does not apply to registered sex offenders, consistent with their 
special status under California Penal Code 290.   
 
See the full proposed language below, additions are shown in underline: 
 

In accordance with California law, individuals on probation, parole, Post Release 
Community Supervision, or other supervised release status may be subject to 
warrantless search as a condition of their probation. Officers shall only conduct 
probation or parole searches to further a legitimate law enforcement purpose. Searches 
shall not be conducted in an arbitrary, capricious, or harassing fashion. 
 
Officers shall not detain and search a person on probation or parole solely because the 
officer is aware of that person 's probation or parole status. The decision to detain a 
person and conduct a probation or parole search , or otherwise enforce probation or 
parole conditions, should be made, at a minimum, in connection with articulable facts 
that create a reasonable suspicion that a person may have committed a crime, be 
committing a crime, or be about to commit a crime.  
 
Notwithstanding this general policy, consistent with the special status assigned to sex 
offenders specified in California Penal Code 290, officers may search registered sex 
offenders on probation or parole as otherwise permissible by law.  
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BACKGROUND 
 
Process and Rationale for Developing Policy 311.6  
On May 11, 2022, the Police Accountabiilty Board (PAB) sent a letter to the City Council 
(Attachment 1), including background submitted by the PRC subcommittee on Probation and 
Parole Searches summarized in the September 9th, 2020 packet (Attachment 2). This 
background was not included in the original item but provides important context as to how and 
why this policy was formulated.  
 
On April 24, 2018, the Berkeley City Council agreed on consent to “Review and Update BPD 
Policy Surrounding Inquiries to Parole and Probation Status” triggering a review of these 
policies by the Police Review Commission (PRC). Policy 311, Section 311.6 was the product of 
18 months of work and collaboration between the former PRC and the Berkeley Police 
Department. The policy was later adopted by the Police Department and later affirmed by the 
Mayor’s Working Group on Fair and Impartial Policing and the Council as part of its acceptance 
of the Fair and IMpartial Policing Working Group’s report. The PRC gathered evidence, 
reviewed the legal and scholarly literature, and received input from practitioners and experts, 
including the Alameda County Assistant Chief of Probation.  
   
The PRC initially recommended differentiating between violent and non-violent 
offenders, similar to Oakland’s policy. However, this approach was deemed too 
burdensome by BPD and thus Chief Greenwood proposed the language that was 
ultimately adopted by BPD with the support of the PRC (Attachment 3). 
 
Concerns with Policy Committee Recommendation 
 
The proposal to revise Section 311.6 does not adequately consider the original purpose, 
process, and concerns that led to the creation of this policy narrowing the scope of warrantless 
searches by the Berkeley Police Department. The April 24, 2018, Council Action was in 
response to the PRC’s report to “Achieve Fairness and Impartiality”. The reason for initiating this 
policy change was concern that suspicionless searches of persons who are on supervised 
release are a factor contributing to racial disparities. The disparate impacts of this policy are in 
part a result of the upstream systemic racism in our criminal justice system. Blacks and Latinxs 
are 71% of Alameda County’s probationers making people of color disproportionately impacted 
by a change to this policy. Any change to this policy needs to contend with the broader racial 
disparate impact of its implementation.  
 
Policy 311.6 does not prohibit searches of individuals on supervised release, just 
suspicionless searches, a critical distinction. The reasonable suspicion standard is a lower 
threshold, not “nearly equal” to the standard of probable cause required to search an individual 
that is not on probation or parole. Additionally, a non-parolee can only be searched in a much 
more restricted manner, a pat-down, whereas a probationer/parolee can be subjected to a much 
more invasive search.  
 
Berkeley is not alone in restricting these types of searches. Oakland has a policy, General 
Order R-02 that limits warrantless searches of individuals and distinguishes between violent and 
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non-violent offenders. Moreover, California is one of only nine states that allows these types of 
searches at all. It is not clear that Berkeley will be safer or achieve more equitable policing 
outcomes by adopting the policy committee recommendation. 
 
The Supreme Court has long affirmed the application of 4th Amendment protections to people 
of all statuses, including supervised release, absent individualized suspicion (See Griffin v. 
Wisconsin [1987]; U.S. v. Knight [2001]).  Deviating from this principle, the Court in Samson v. 
California (2006) found California's practice of police searches of people on supervisory release 
to be constitutionally permissible, given California's interest in suppressing its high recidivism 
rate. However, legal scholars argue that the Samson opinion is a radical departure from 
precedent and violates the constitutional protections of the 4th Amendment, and criminologists 
note that law enforcement's ability to do random searches of people on supervised release has 
not reduced California's recidivism rate. In fact, the City Council has received letters from 
distinguished scholars expressing deep concern for revising the policy to allow suspicionless 
searches.  
 
Vincent Southerland, Assistant Professor of Clinical Law and Co-Faculty Director of the Center 
on Race, Inequality and the Law at the New York University School of Law, noted that 
California’s policy was upheld by the Supreme Court in Samson v. California based on the 
assumption that suspcisionless search of people on supervised release would reduce 
California’s above average recidivism rate (Attachment 4). This decision is contrary to the spirit 
of the Fourth Amendment that safeguards from unreasonable searches and seizures by the 
government apply to to all people, regardless of race, sex, national origin or criminal status.  
 
On May 22, 2022 the City Council received a letter from Erwin Chemerinsky, Dean and Jesse 
H. Chopper Distinguished Professor of Law at the University of California, Berkeley School of 
Law, perhaps the most respected constitutional scholar in the country, urging the City Council to 
retain the current policy. Chermerinsky notes the danger of allowing police to stop individuals 
without at least having reasonable suspicion, and that in his view, California’s permission of 
suspicionless stops, and thus the proposed revision back to that standard, likely violates the 
Fourth Amendment (Attachment 5). 
 
RATIONALE FOR RECOMMENDATION 
 
We are in agreement with many of the points laid out in the letter from the PAB. There is no 
compelling evidence to support a complete rollback of Section 311.6. In particular, such a 
rollback could set back important progress toward fair and impartial policing.  
 
However, given the unique concerns surrounding sex offenders, we are compelled to have a 
carve-out that waives the applicability of Policy 311 Section 311.6 with respect to registered sex 
offenders on probation or parole.  
 
ALTERNATIVES CONSIDERED 
 
The City Council could refer the policy back to the Police Accountability Board for a more 
thorough discussion on the legal and public safety considerations. This process could unpack 
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the role of probation and parole officers, as well as their capacity to enforce the release 
conditions of their clients.  
 
Alternatively, the City Council could adopt a standard in place in Alaska and North Carolina, 
which only allow warrantless searches of individuals on supervised release at the request of 
their probation or parole officer.  
 
FINANCIAL IMPLICATIONS 
 
Asking officers to supplement the duties of Parole and Probation Officers can drive up costs and 
stretch police staff time that is already thin.  
 
 
Attachments: 
 

1. May 11, 2022, Police Accountability Board Letter  
2. September 9, 2020, Police Review Commission Agenda Packet 
3. September 23, 2020, Police Review Commission Agenda Packet  
4. May 9, 2022, Letter from Vincent Southerland, Assistant Professor of Clinical Law and 

Co-Faculty Director of the Center on Race, Inequality and the Law at the New York 
University School of Law 

5. May 22, 2022, Letter from Erwin Chemerinsky, Dean and Jesse H. Chopper 
Distinguished Professor of Law at the University of California, Berkeley School of Law 
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School of Law 
Clinical Law Center  
245 Sullivan Street, Room 629 
New York, New York 10012 
212-998-6882 
vincent.southerland@nyu.edu 

 
Vincent M. Southerland 
Assistant Professor of Clinical Law 

May 9, 2022  
 
City Council  
City of Berkeley  
2180 Milvia St. 
Berkeley, CA 94704  
council@cityofberkeley.info  
 
Dear Berkeley City Council Members,  
 

I am writing in light of your consideration of Berkeley Police search policy which 
currently requires that officers have reasonable suspicion to justify a search of a person on 
probation or parole. I was disheartened to learn that the Berkeley City Council is considering 
a rollback of policies meant to curtail the suspicionless search of people on supervision by 
Berkeley Police. Given the serious implications of these practices on Fourth Amendment rights 
and racial equity, I strongly urge City Council to leave the current limits on police authority in 
place.  

 
I am an Assistant Professor of Clinical Law and co-Faculty Director of the Center on 

Race, Inequality, and the Law at the New York University School of Law. My expertise centers 
on the intersection of race and the criminal legal system, as well as criminal law and procedure. 
Prior to joining NYU School of Law, I was an Assistant Federal Defender with the Federal 
Defenders for the Southern District of New York, where I represented individuals in federal 
criminal proceedings and during post-conviction supervised release. My time as a federal 
defender was preceded by nearly a decade at the NAACP Legal Defense and Educational Fund 
and several years as a state public defender in New York.  

 
The Fourth Amendment safeguards our fundamental right to be secure from 

unreasonable searches and seizures by the government.1 It ensures that law enforcement cannot 
intrude upon our privacy without at least individualized, reasonable suspicion. This basic 
requirement is “the shield the Framers selected to guard against the evils of arbitrary action, 
caprice, and harassment.”2 The Fourth Amendment’s safeguards apply to all people, regardless 
of race, sex, national origin, or for that matter, criminal status. As the Supreme Court has long 
recognized, people on supervised release, just like any other class of people, merit the Fourth 
Amendment’s protections.3  

 

 
1 “The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable 
searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable cause, supported by 
Oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.” 
CONST. AMEND. IV  
2 Samson v. California, 547 U.S. 843, 866 (Stevens, J. dissenting). 
3 See United States v. Knight, 534 U.S. 122 (2001) (holding that there must still be reasonable suspicion of 
wrongdoing to justify warrantless search of people on supervised release); Griffin v. Wisconsin, 483 U.S. 868, 
876-77 (1987) (holding that warrantless searches carried out by probation officers as part of individualized 
counseling and monitoring may give rise to special needs justifying departure from the Fourth Amendment’s 
strictures); c.f. Samson, 547 U.S. 843 (2006). 
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Yet, contrary to the spirit of the Fourth Amendment, California is one of only nine 
states to allow warrantless, suspicionless searches by law enforcement of those on probation 
or parole.4 Although California’s arcane policy was upheld by the Supreme Court in Samson 
v. California,5  the state’s justifications for the measure emanated from the assumption that the 
suspicionless search of people on supervised release would reduce California’s above-average 
recidivism rate. This assumption was flawed in 2006, when Samson was decided, and remains 
erroneous today. In Samson, the Court overlooked the fact that California’s recidivism rate was 
driven by the state’s system-wide failure to provide people in prison with vocational education, 
mental health treatment, and related services upon release,6 combined with “lockup quotas” 
that perversely incentivized the violation of parolees to fill bed space in the state’s prisons.7 
These shortcomings resulted in California returning more people on supervised released to its 
custody than in 39 states combined.8 As recently as 2019, the state has admitted its failure to 
adequately support the re-entry of people in its custody.9 The suspicionless search of people 
on supervised release bolsters the falsehood that people on supervised release are inherently 
suspicious and therefore less entitled to the law’s fundamental protections. Such policies vest 
police with the sort of unbridled authority that resulted in a national outcry over policing in the 
wake of George Floyd’s death.  

 
In response to that outcry, the Berkeley City Council made significant strides to 

promote racial justice within its criminal legal system. Among the policies adopted were 
measures restricting law enforcement’s ability to inquire about a person’s supervised release 
status and limiting warrantless searches of people on supervised release to only those instances 
where there are “articulable facts that create a reasonable suspicion” that the individual was 
involved in criminal activity.10 The regulation restored the protections enshrined in the Fourth 
Amendment—that touchstone requirement for government searches to be based not on a 
person’s status, but on some individualized, reasonable suspicion of wrongdoing.  

 
4 See Cal. Penal Code Ann. § 3067(a) (West 2000). 
5 Samson, 547 U.S. 843 (2006). 
6 W. David Ball, Mentally Ill Prisoners in the California Department of Corrections and Rehabilitation: 
Strategies for Improving Treatment and Reducing Recidivism, 24 J. of Contemporary Health Law & Policy 1.2 
(2007), Marvin Mentor, Supreme Court: California’s Law Permitting Suspicionless Police Search of Parolees 
Does Not Violate Fourth Amendment, Prison Legal News (June 15, 2007), 
https://www.prisonlegalnews.org/news/2007/jun/15/supreme-court-californias-law-permitting-suspicionless-
police-search-of-parolees-does-not-violate-fourth-amendment/ (detailing how California prisons failed to 
adequately screen inmates for mental illness during intake, offer special programming or housing, provide basic 
treatment, and to address special needs upon release, resulting in “mentally ill prisoners get sicker, stay longer, 
suffer more, and wind up back in prison soon after their release.”); Opinion, California Reinvents the Wheel, 
N.Y.T. (Apr. 16, 2004), https://www.nytimes.com/2004/04/16/opinion/california-reinvents-the-wheel.html 
(noting that despite California laws requiring that people be provided remedial education while in prison, fewer 
than 10% of prisoners were enrolled in academic programs).  
7 Marvin Mentor, Supreme Court: California’s Law Permitting Suspicionless Police Search of Parolees Does 
Not Violate Fourth Amendment, Prison Legal News (June 15, 2007), 
https://www.prisonlegalnews.org/news/2007/jun/15/supreme-court-californias-law-permitting-suspicionless-
police-search-of-parolees-does-not-violate-fourth-amendment/;; see also Criminal: How Lockup Quotas and 
“Low-Crime Taxes” Guarantee Profits for Private Prison Companies, In the Public Interest (Sept. 2013), 
https://www.inthepublicinterest.org/wp-content/uploads/Criminal-Lockup-Quota-Report.pdf  
8 Mentor, supra note 7.  
9 California Dept. of Corrections and Rehabilitation, Several Poor Administrative Practices Have Hindered 
Reductions in Recidivism and Denied Inmates Access to In‑Prison Rehabilitation Programs, Report 2018-113 
(Jan 2019), https://www.bsa.ca.gov/pdfs/reports/2018-113.pdf.   
10 Berkeley Police Department Law Enforcement Service Manual § 311.6 
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In passing these reforms, City Council acknowledged that California’s authorization of 

suspicionless searches aggravated racial disparities endemic to the criminal legal system. 
Black, Latinx and other people of color are disproportionately policed and prosecuted, and 
therefore—predictably—more likely to end up on supervised release. Although Black 
Californians make up less than 8% of the general population, they represent 22.9% of those on 
state supervised release.11 Black people who often live in heavily policed neighborhoods are 
also more likely to be stopped by law enforcement. The Berkeley Police Department’s own 
data reveals that Black residents are not only more likely to be stopped than white residents, 
but also four times more likely to be searched following a traffic stop.12 By restoring law 
enforcement authority to search Berkeley residents on the sole basis of their supervision status, 
the contemplated rollbacks invite gratuitous and discriminatory police contact, which in turn 
threatens to compound these stark racial disparities and undermines community well-being.  
 
 Restoring Fourth Amendment protections to people on supervised release made 
Berkeley stand out as a beacon committed to advancing racial equity and civil rights. Rolling 
back this progress would be a grave step in the wrong direction.  
 
 
  Sincerely,  
 

   
  Vincent Southerland 
  Assistant Professor of Clinical Law  

Director, Criminal Defense and Reentry Clinic 
Co-Faculty Director, Center on Race, Inequality, and the Law  
New York University School of Law 
245 Sullivan Street, 629 
New York, NY 10012 
Tel.:  (212) 998-6882 
vincent.southerland@nyu.edu 

 
 
cc:  Mayor Jesse Arreguín 

 

 
11 Mia Bird, Justin Goss, Viet Nguyen, Recidivism of Felony Offenders in California, Public Policy Institute of 
California, (June 2019), https://www.ppic.org/wp-content/uploads/recidivism-of-felony-offenders-in-
california.pdf.  
12 Malini Ramaiyer, Berkeley police stop and search Black residents more often, Police Review Commission 
finds, THE DAILY CALIFORNIAN (March 12, 2018), https://www.dailycal.org/2018/03/12/berkeley-police-stop-
search-black-residents-often-police-review-commission-finds/.  
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ERWIN CHEMERINSKY 
Dean and Jesse H. Choper  
Distinguished Professor of Law  
 
University of California, Berkeley 
School of Law 
215 Law Building  
Berkeley, CA 94720-7200 
Tel 510.642.6483 
Fax 510.642.9893 
echemerinsky@law.berkeley.edu 
www.law.berkeley.edu 
 

 
 
 
 
 
 
 
        May 22, 2022 
 
 
Mayor Jesse Arreguin  
Members of the Berkeley City Council 
council@cityofberkeley.info 
jarreguin@cityofberkeley.info  
clerk@cityofberkeley.info. 
 
 Re:  Proposal to revise Berkeley Police Department Policy 311, Section 311.6 
 
 
Dear Mayor Arreguin and Members of the Berkeley City Council, 
 
 I understand that the Berkeley City Council is scheduled to consider, at its meeting on 
May 24, a proposal to revise Berkeley Police Department Policy 311, Section 311.6, Warrantless 
Searches of Individuals on Supervised Release Search Conditions.  I am writing to urge that you 
retain the current policy, which requires “reasonable suspicion” for individuals on probation and 
parole. 
 
 I am Dean of the University of California, Berkeley School of Law and the Jesse H. 
Choper Distinguished Professor of Law.  I regularly teach a course on policing and the Fourth 
Amendment, Criminal Procedure:  Investigations.  My most recent book – Presumed Guilty:  
How the Supreme Court Empowered the Police and Subverted Civil Rights (Liveright 2021) – 
focuses on this topic. 
 
 The current Berkeley policy requires that the police have reasonable suspicion before 
searching those who are on probation and parole.  This is not a demanding standard, but it is one 
that requires some basis before a police officer can stop and search a person who is on probation 
or parole.  The Supreme Court has explained that reasonable suspicion requires more than a 
hunch, but less than probable cause. 
 
 Every police search is degrading and stressful.  Each has the possibility of escalating.  
Moreover, countless studies have shown the danger of allowing police to stop individuals 
without at least having reasonable suspicion:  the power often is used in a racially discriminatory 
manner.  In the case of probation and parole searches, this is inevitable since the vast majority of 
those on probation or parole in California arepeople of color. 
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 Nor is there any evidence that allowing suspicionless stops enhances effective law 
enforcement.  Indeed, many studies conclude that intensive probation and parole searches are not 
correlated with a decrease in crime. 
 
 California is one of the few states that allows police to search individuals on community 
supervision without a requirement for reasonable suspicion.  I believe that this likely violates the 
Fourth Amendment, despite the Supreme Court’s finding in Samson v. California. 
 
 Therefore, I urge the City Council to retain the current policy.  The police only should be 
able to search a person if there is at least reasonable suspicion.  Eliminating this requirement will 
do little to enhance public safety, but it will cause great harms and is likely unconstitutional. 
 
 Thank you for considering my views. 
 
Sincerely, 
 
s/ 
 
Erwin Chemerinsky 
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Lori Droste
Councilmember, District 8

Action Calendar
July 12, 2022

(Continued from May 24, 2022)
To: Honorable Mayor and Members of the City Council 

From: Councilmembers Lori Droste and Terry Taplin

Subject: Revisions to Section 311.6 Warrantless Searches of Individuals on Supervised 
Release Search Conditions of the Berkeley Police Department Law Enforcement Services 
Manual

Recommendation
Revise Section 311.6 Warrantless Searches of Individuals on Supervised Release Search 
Conditions of the Berkeley Police Department (BPD) Law Enforcement Services Manual to 
enable officers of the Berkeley Police Department to conduct detentions and warrantless 
searches individuals on parole/probation consistent with and supportive of the provisions in the 
probationer’s/parolee’s release conditions. The proposed revisions are shown in strikethrough 
and double-underline below:

Officers shall not detain and search a person on probation or parole solely because the 
officer is aware of that person's probation or parole status. The decision to detain a 
person and conduct a probation or parole search, or otherwise enforce probation or 
parole conditions, should be based upon articulable facts that support a need to enforce 
and/or confirm compliance with probation or parole conditions.should be made, at a 
minimum, in connection with articulable facts that create a reasonable suspicion that a 
person may have committed a crime, be committing a crime, or be about to commit a 
crime. In the conduct of all such detentions and searches, officers shall consciously 
avoid the application of bias, shall not use such detentions or searches as a means to 
harass or annoy, and shall not conduct such detentions and searches in a manner that 
targets or is discriminatory toward any protected class. 

Policy Committee Recommendation
On April 18, 2022, the Public Safety Committee adopted the following action: M/S/C 
(Taplin/Wengraf) to send the item with a qualified positive recommendation, as revised by the 
committee and subject to legal review. Section 311.6 was revised to read: In accordance with 
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California law, individuals on probation, parole, Post Release Community Supervision, or other 
supervised release status may be subject to warrantless search as a condition of their 
probation. Officers shall only conduct probation or parole searches to further a legitimate law 
enforcement or rehabilitative purpose. Searches shall not be conducted in an arbitrary, 
capricious, or harassing fashion. In the conduct of all such detentions and searches, officers 
shall consciously avoid the application of bias, shall not use such detentions or searches as a 
means to harass or annoy, and shall not conduct such detentions and searches in a manner 
that targets or is discriminatory toward any protected class.  Vote: All Ayes.

Problem or Summary Statement

Existing provisions of the BPD Law Enforcement Services Manual do not permit BPD officers to 
conduct warrantless searches and seizures of probationers/parolees in a manner that would be 
consistent with the conditions of their release. The restrictiveness of these provisions places 
those on probation/parole on nearly equal footing with respect to Fourth Amendment rights as 
those not on probation/parole. Not only is this circumstance at odds with the nature and purpose 
of probation/parole, it also prevents officers from effectively implementing the conditions of 
release imposed by sentencing judges. This limits officers’ ability to proactively address 
recidivism and therefore presents a potentially significant risk to public safety.

Background

Probation/parole is a prison/jail sentence that is suspended on the condition that the offender 
follow certain prescribed rules and commit no further crimes. As part of these terms, individuals 
released on probation/parole are often required to waive all or a portion of their Fourth 
Amendment rights (which would otherwise normally guard against unreasonable search and 
seizure) in order to secure their release. 

Fundamentally, these waivers reflect the fact that for a probationer/parolee, the full term of what 
would otherwise have been an incarceration is not yet complete. More practically, courts often 
impose these waivers as a condition of probation/parole because they recognize that both in 
general and for the individual in question, there may be a higher likelihood of recidivism or 
additional crimes, which must be guarded against.

When determining the extensiveness/intrusiveness of such Fourth Amendment waivers, 
sentencing justices will usually consider the nature and severity of the crime. Probation is 
typically issued with terms that allow for an individual’s: 1) person; 2) property; 3) residence; 
and/or 4) vehicle to be searched at any time. Allowing only for a search of the person only would 
constitute a “one-way” search clause, whereas allowing for all four would constitute a “four-way” 
search clause. In extreme cases, an offender’s terms may  include these terms and an 
additional term allowing for the search of any/all of the individual’s electronic devices, resulting 
in a “five-way” search clause. This is considered the most complete and intrusive of search 
terms.
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Current Situation and Its Effects

Currently, an individual on probation or parole in Berkeley would be on nearly equal footing as 
someone who is not on probation or parole when it comes to search and seizure. This would, for 
example, mean that someone with a history of crimes involving firearms could not have their 
person or vehicle searched by BPD officers unless there were “articulable facts” that could be 
given to indicate that the individual had committed, was committing, or would commit a crime. In 
the case of a crime involving a firearm, such articulable facts would likely come only after a 
serious threat to public safety had already manifested. Although such risks would rightly not 
normally be sufficient to justify a search and seizure, in the case of probation and parole, courts 
typically recognize both a heightened risk and a diminution of Constitutional rights associated 
with a provisional release.

To give another particularly disturbing example, there is currently a sex offender residing in 
Berkeley whose crimes were so sever that the judge deemed that a “five-way” search clause 
was necessary in the offenders probation/parole conditions. Moreover, the court imposed a 
number of heightened restrictions on the individual in recognition of the seriousness of their 
offense, including prohibitions on the possession of images of children and on sleeping in any 
dwelling where children were present. Under current section 311 policies, BPD would generally 
not be permitted to search the individuals’ electronic devices to ensure that the judge’s order 
was being followed.

Criteria Considered
Effectiveness
This policy would apply only to searches and seizures involving individuals on probation or 
parole; the Fourth Amendment rights of others would not be affected. With regard to individuals 
on probation or parole, however, BPD would be able to more easily and effectively enforce the 
conditions of those individuals release, and guard against recidivism.

Fiscal Impacts
By potentially averting crimes, this policy change could serve to reduce policing costs since 
crime prevention is typically less costly than after-the-fact investigation, remediation, etc. 
Additionally, by serving to reduce recidivism, this policy could reduce overall costs to the 
criminal justice system.

Environmental Sustainability
The proposed policy would not result in any appreciable impacts with respect to environmental 
sustainability.
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Equity
Regardless of whether this policy change is adopted, it will remain incumbent upon the Berkeley 
Police Department to respect the Fourth Amendment rights of individuals who are not on 
probation or parole; and for those on probation or parole, to limit such intrusions to those that 
are explicitly noted in the conditions of their release. BPD will also remain responsible for 
exercising its authority and responsibilities in a manner free of discrimination or bias. Since the 
practice of this revised policy would be no more or less likely than the existing policy to suffer 
from the effects of bias, this proposal is not anticipated to have any appreciable negative 
impacts on equity as it relates to BPD conduct. Additionally, impacts from crime tend to fall 
disproportionately on lower-income communities and people of color. If the fuller use of court-
ordered avenues for search and seizure succeed in averting crimes, this proposed policy 
change could have the effect of promoting greater equity with respect to impacts from crime.

Attachments
Current Berkeley Police Department Law Enforcement Services Manual
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Policy Berkeley Police Department 

311 Law Enforcement Services Manual 

Search and Seizure 
311.1 PURPOSE AND SCOPE 
Both the federal and state Constitutions provide every individual with the right to be free from 
unreasonable searches and seizures. Th is po licy provides general gu idelines for Berke ley Police 
Department personnel to cons ider when deali ng with search and seizure issues. 

311.2 POLICY 
It is the policy of the Berkeley Police Department to respect the fundamental privacy rights 
of individuals. Members of this department will conduct searches in strict observance of the 
constitutional rights of persons being searched . All seizures by this department wi ll comply with 
re levant federa l and state law governing the seizure of persons and property. 

The Department will provide re levant and current tra ining to officers as guidance for the application 
of current law, loca l community standards and prosecutoria l considerations regarding specific 

search and seizure situations, as appropriate. 

311 .3 SEARCHES 
The U.S. Constitution generally provides that a va lid warrant is required in order for a search to 
be va lid. There are, however, several exceptions that permit a warrantless search . 

Examples of law enforcement activities that are exceptions to the genera l warrant requ irement 
include, but are not limited to, searches pursuant to the following : 

• Valid consent 

• Incident to a lawfu l arrest 

• Legitimate community caretaking interests 

• Veh icle searches under certain circumstances 

• Exigent circumstances 

Certain other activities are recognized by federa l and state courts and by certain statutes as 
legitimate law enforcement activities that also do not require a warrant . Such activities may include 
seizure and examination of abandoned property, and observations of activities and property 
located on open public areas. 

Because case law regarding search and seizure is constantly changing and subject to 
interpretation by the courts , each member of this department is expected to act in each situation 
according to current train ing and his/her familiarity with clearly established rights as determined 
by case law. 

Whenever practicable, officers are encouraged to contact a supervisor to resolve questions 
regard ing search and seizure issues prior to electing a course of action . 
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Berkeley Police Department 
Law Enforcement Services Manual 

Search and Seizure 

311.4 SEARCH PROTOCOL 
Although conditions will vary and officer safety and other exigencies must be considered in every 
search situation , the following guidelines should be fo llowed whenever circumstances permit: 

(a) Members of th is department will strive to conduct searches with dignity and courtesy. 

(b) Officers should explain to the person being searched the reason for the search. 

(c) Searches should be carried out with due regard and respect for private property 
interests and in a manner that minimizes damage. Property should be left in a condition 
as close as reasonably possible to its pre-search condition . 

(d) In order to minimize the need for forcib le entry, an attempt should be made to obtain 
keys, combinations or access codes when a search of locked property is anticipated . 

(e) When the person to be searched is of the opposite sex as the searching officer, a 
reasonable effort should be made to summon an officer of the same sex as the subject 
to conduct the search . When it is not practicable to summon an officer of the same 
sex as the subject, the following guidel ines should be followed: 

1. Another officer or a supervisor should witness the search . 

2. The officer should not search areas of the body covered by tight-fitting clothing , 
sheer cloth ing or cloth ing that could not reasonably conceal a weapon . 

311.5 ASKING IF A PERSON IS ON PROBATION OR PAROLE 
In an effort to foster community trust, officers should not ask if a person is on probation or 
parole when a person has satisfactorily identified themselves, either verbal ly or by presenting 
identification documents. 

Officers may determine probation or parole status through standard records checks conducted in 
the course of a traffic safety or investigative stop. Officers should only ask when necessary to: 

(a) Protect the safety of others, the person detained, or officers; 

(b) Further a specific law enforcement investigative purpose (for example, sorting out multiple 
computer returns on a common name); 

(c) To confirm probation and parole status subsequent to a records check. 

If an officer needs to ask the question , "Are you on probation or parole?" the officer should do so 
wh ile treating the person with dignity and respect, and being mindful that people may take offense 
at the question . 

311.6 WARRANTLESS SEARCHES OF INDIVIDUALS ON SUPERVISED RELEASE 
SEARCH CONDITIONS 
In accordance with Cal ifornia law, individuals on probation , parole, Post Release Community 
Supervision , or other supervised release status may be subject to warrantless search as a 
condition of their probation. Officers shall only conduct probation or parole searches to further a 
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Berkeley Police Department 
Law Enforcement Services Manual 

Search and Seizure 

legitimate law enforeement purpose. Searches shall not be conducted in an arbitrary, capricious, 

or harassing fashion. 

Officers shall not detain and search a person on probation or parole solely because the officer is 

aware of that person 's probation or parole status. The decision to detain a person and conduct a 
probation or parole search , or otherwise enforce probation or parole cond itions, shou ld be made, 
at a min imum, in connection with articulable facts that create a reasonable suspicion that a person 
may have committed a crime, be committing a crime, or be about to commit a crime. 

311 .7 DOCUMENTATION 
Officers sha ll document, via MDT disposition , Field Interview, Incident or Case Report, any search 
of a person , vehicle or location . Officers should consider documenting , as applicable, the following : 

• Reason for the search 

• Any efforts used to minimize the intrusiveness of any search (e.g., asking for consent 
or keys) 

• What, if any, injuries or damage occurred 

• All steps taken to secure property 

• The resu lts of the search , including a description of any property or contraband seized 

• If the person searched is the opposite sex, any efforts to summon an officer of the 
same sex as the person being searched and the identification of any witness officer 

Supervi sors sha ll review reports to ensure the reports are accurate, that actions are properly 
documented and that current legal requ irements and department policy have been met. 

Copyright Lexipol, LLC 2021102/10, All Rights Reserved. 
Published with permission by Berkeley Police Department 

Search and Seizure - 3 

Page 208 of 208




